VI. L'INFLUENCE AMERICAINE:
entre '"géoéconomie" et "'sécurité économique".

1. Textes officiels.

2, Articles,

357



1. Textes officiels.

Export Enhancement Act of 1992, Titlel5 Commerce and Trade, Chapter 73
Export Enhancement, Subchapter III Export Promotion, sec.4727. Trade
Promotion Coordinating Committee. . :

Executive order 12835 "Establishment of the national economic council", The
White House, Washington, 25 janvier 1993,

Presidential Decision Directive/NEC-2, The White House, Washington, 24 mars
1993,

"National Export Strategy", Business America, 1995, chapitre "Advocacy”.
US Government Advocacy Guideline, octobre 1996,

GARTEN Jeffrey E., "Competing to win in the global marketplace", Remarks by
the Under Secretary of Commerce for International Trade before The Council on
Foreign Relations, New York, 9 janvier 1995,

Economic Security Act, 1% février 1996, projet de loi non adopté.
Industrial Espionage Act, 1 er février 1996, projet de loi non adopté.

"Traduction de I'Economic Espionage Act of 1996" par J. Dupré et M. Pasquier,
Revue Droit et Défense, n°1, 1997, pp.65-66.

Horowitz Richard, "The economic espionage act of 1996 ; issues of importance
for security directors", OSS Notices, vol.5, n°S, mai 1997, pp.4-5.
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ANNEXE |
; Export Enhancement Act Of 1992

‘ PITLE 15-~COMMERCE AND TRADE
CHAPTER 73--EXPCRT ENHANCEMENT
SUBCHAPTER III--EXPORT PROMOTION

Sec.. 4727. Trade Promotion Coordinating Committee

| ~(a) Establishment and purpose

The President shall establish the Trade Promotion Coordinating Committee
(hereaftexr in this section referred to ais the ““rpeC't). The purpose of the
TPCC shall be-- ‘

(1) to provide a unifying framework to coordinate the export
promotion and export financing activities of the United States
Government; and

(2) to develop a governmentwide igrategic plan for carrying out

Federal export promotion and export financing progxrams

{b) Duties

The TPCC shall--

(1) coordinate the development of the trade promotion policies
and programs of the United States Government;

(2) provide a central source of information for the business
comminity on Federal export promotioen and export financing programs;

(3) coordinate official trade promotion efforts to ensure better
delivery of services to United States buainesses, incliuding=~-

(A) information and counseling on United States export
promotion and export financing programs and opportunities in
foreign markets;

{B) repzesentation of United States business interests:
abroad; and _ '

(C) assistance with foreign business contacts and projects;

(4) prevent unnecessary duplication in Federal export promotion
and export financing activities;

(5) assess the appropriate levels and allocation of resources
among agencies in support of export promotien and export financing
and provide recommendations to the President based on its
assesament; and

(6) carry out such other duties as are deemed to be appropriate,
conaistent with the purpose of the TPRCC.

(¢} Strategic plan

To carry out subsection (b) of this section, the TPCC shall develcp and
implement a governmentwide strategic plan for Federal trade promotion efforts.
Such plan shall-- ;

(1) establish a set of priorities fox Federal activities in

support of United States exports and explain the raticnale for the

priorities; '
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(2) review current Federal programs designed to promote the sale
of United States exports in light of the priorities established
under paragraph (1) 'and develop a plan to bring such activities into
line with the pr;orig;es and to improve coordination of such

~ agtivities;

" {3) identify areas of overlap and duplication among Federal
export promotion activities and propose means of eliminating them;

' {(4) propose to the President an annual unified Federal trade
proemotion budget that supports the plan for priority activities and
improved ccordinatiocn established under paragraph (2) and eliminates
funding for the areas of overxlap and duplication identified under
paragraph (3); and

{(5) review efforts by the States (as defined in section 4721(i)
of this title) to promote United States exports and propose means of
developing cooperation between State and Federal efforts, including
co-location, cost-sharing between Federal and State export promotion
programs, and sharing of market research data.

{(d) Membership ' -
{1) In general

Members of the TPCC shall include representatives from--
(A) the Department of Commerce;
(B) the Department of State;
(¢) the Department of the Treasury;
(D) the Department of Agriculture;
(E) the Department of Energy:
(F) the Department of Transportation;
(G) the Office of the United States Trade Representative;
{(B) the Small Business Administration;
(I) the Agency for Internmaticnal Development;
{(J) the Trade and Develcpment Program;
(K) the Overseas Private Investment Corporation;
(L) the Export-Import Bank of the United States; and
(M) at the discretion of the Preaident, such other
departments or agencies as may be necessary.

(2) Chairperson

The Secretary of Commerce shall serve as the chairperson of the
TPCC,

{e) Member qualificjtionl

Members of the TPCC shall be appointed by the heads of their respective
departments or agencies., Such members, as well as alternates designated by any
members unable to attend a meeting of the TPCC, shall be individuals who
exercise significant decilionmaking authority in their respective departments
or agencies,

5

(£} Report to Congress

The chairperson of the TPCC shall prepare and submit to the Committee on
Banking, Housing, and Urban Affairs of the Senate, and the Committee on
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oreign Affairs of the House of Representatives, not later than Septenber 30,
993, and annually thereafter, a report describing the atrategic plan

d by the TPCC pursuant to subsection (g} of this section, the
1¢plementation of such plan, and any revisions thereto.

" .(pub. L. 100-418, title 11, Sec. 2312, as added Pub. L. 102-429, title
11, Ses. 201, Oct. 21, 1992, 106 Stat. 2199.)

gx. Ord. No. 12870. Trade Promotion Coordinating Committee

Ex., Ord. No. 12870, Sept. 30, 1993, 58 F.R. 51753, provided:
By the authority vested in me as pPresident by the Constitution and the
1aws of the United States of Amexrica, including the Export Enhancement Act of
1992 (Public Law 102429, 106 stat. 2186) [see Short Title of 1992 Amendment
note set out under section 635 of Title 12, Banks and Banking}, and section
301 of title 3, United States Code, it is hereby oxdered as follows:
: _ Section 1. Eatablishment. There is established the **prade Promotion
. poordinating Compmittee''’ (“TPCC"). The Committee shall comprise
representatives of each of the following:
(a) Department of Commerce;
(k) Department of State;
{¢) Department of the Treasury;
{d) Department of Agriculture;
(e) Department of Energy;
(£) Department of Transportation;
{g) Depariment of Defense;
{h} Department of Labor;
{i) Depaztmgnt of_the-Inte:io:;
(3) Agency for International Developuent;
(k) Trade and Development Agency;
{1) Environmental pProtection Agency;
(m) United States Information Agency;
(n) Small Business Administration;
{o) Overseas Private Investment Corporation;
(p) Export-Impert pank of the United States; :
(q) Office of the United States Trade Representative;
(r) Council of Economic Advisers;
(s) Office of Management and Budget;
(t) National Economie Council;
(u) National gecurity Council; and
(v} at the discretion of the President, such other departmenta

or agencies as may be necessary. ' \ '

Merbers of the TPCC shall be appointed by the heads of their respective
departments ox agencies. Sych menbers, as well as their designated
alternatives, shall be individuals who exercise significant decision-making
authority in their respective departments ox agencies. ‘

Sec. 2. Chaixperson. The Secretary of Commerce ghall be the chairperson of
the TPCC. o

gec. 3. Purpose. The purpose of the TPCC shall be to provide a unifying
framework to coordinate the export promotion and export financing activities
of the United States Government and to develop a governmentwidg strategic plan
for carrying out such programs. : '

Sec. 4. Duties. The TpcC shall:

{a) coordinate the development of the trade promotion policies and
programs of the United States Government;
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(b) provide a central source of information for the business community on
Federal export promotion and export financing programs;

{c) coordinate official trade promotion efforts to ensure better delivery
of services to U.8. businesses, including:

(1) information and counseling on U.3. export proemotion and export
. financing programsa and opportunities in foreign markets;

{2) representation of Y.8. business interests abroad; and

(3) assistance with foreign business contacts and projects;

(d) prevent unnecessary duplication in Federal export promotion and export
financing activities;

(e) assess the appropriate levels and allocation of resources among
agencies in support of export promotion and export financing and provide
recommendations, through the Director of the Office of Management and Budget
te the President, based on its asseasment; and

(f) earry out such other duties as are deemed to be appropriate,
consistent with the purpose of the TPCC.

Sec. 5. Strategic Plan. To carry out section 4 of this order, the TPCC
shall develep and implement a governmentwide strategic plan for Federal trade
promotion efforts., Such plan shall:

(a) establish a set of priorities for Federal activities in support of
U.S. exports and explain the rationale for the priorities;

(b) review current Federal programs designed to promote the sale of U.3.
exports in light of the priorities established under paragraph (a) of this
section and develop a plan to bring such activities into line with those
priorities and to improve coordination of such activities;

() identify areas of overlap and duplication among Federal export
promotion activities and propose means of eliminating them;

{(d) propose, through the Director of the Office of Management and Budget,
to the President an annual unified Federal trade promotion budget that
supports the plan for priority activities and improved coorxdination
established under paragraph (b} of this section and eliminates funding for the
areas of overlap and duplication identified under paragraph (o} of this
section; and

{e) review efforts by the States to promote U.S. exports and propose means
of developing ccoperation between State and Federal efforts, ineluding co-
location, cost-sharing between Federal and State export promotion programs, -
and sharing of market research data.

Sec. 6. Report. The chairperson of the TPCC, with the approval of the
President, shall prepare and submit to the Committee on Banking, Housing, and
Uxban Affairs of the Senate, and the Committee on Foreign Affairas of the House
of Representatives, not later than September 30, 1993, and annually
thereafter, a report desoribing the strategic plan developed by the TECC
pursuant to section 5 of this orxdexr, the implementation of such a plan, and
any revisions to the plan.

William J. Clinton.
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Executive Order 12835

Establishment of the National Economic Council
January 25, 1993

By the authority vested in me as President of the United States by
the Constitution and the jaws of the United States of America, including
sections 105, 107, and 301 of title 3, United States Code, it is hereby

ordered as follows:

Section 1. Establishment. There is established the National Eco-
nomic Council (“the Council™).

Sec. 2. Membership. The Council shall comprise the:
(a) President, who shalf serve as Chairman of the Council;
(b)y Vice President;

(c) Secretary of State;

(d) Secretary of the Treasury;

(e) Secretary of Agriculture;

(f)y Secretary of Commerce;

(g) Secretary of Labor; :

(h) Secretary of Housing and Urban Development;
(i) Secretary of Transportation;

(i} Secretary of Energy;

(k) Administrator of the Environmental Protection Agency.

(1) Chair of the Council of Economic Advisers;

(m) Direttor of the Office of Management and Budget;

(n)} United States Tracde Representative:

(o) Assistant to the President for Economic Policy;

(p) Assistant to the President for Domestic Policy;

{¢p National Security Adviser;

(r} Assistant to the President for Science and Technology
Policy; and .

(s) Such other officials of execulive departments and agencies
as the President may, from time to time, designate.

Sec. 3. Meetings of the Council. The President, or upon his direc-
tion, the Assistant to the President for Economic Policy (“the Assis-
tant”), may convene meetings of the Council. The President shall preside
over the meetings of the Council, provided that in his absence the Vice
President, and in his absence the Assistant, will preside.

Sec. 4. Functions. (a) The principai functions of the Council are:
(1) to coordinate the economic policy-making process with respect to
domestic and internationat economic issues; (2) to coordinate economic
policy advice to the President; (3) to ensure that economic policy deci-
sions and programs are consistent with the President’s stated goals, and
to ensure that those goals are being effectively pursued; and (4) to monitor
implementation of the President’s economic policy agenda. The Assis-
tant may take such actions, including drafting a Charter, as may be nec-
essary or appropriate to implement such functions.

{b) All executive departments and agencies, whether or not repre-
sented on the Council, shall coordinate economic policy through the
Council.

{c) In performing the foregoing functions, the Assistant will, when
appropriate, work in conjunction with the Assistant to the President for
Domestic Policy and the Assistant to the President for National Security.

{d) The Secretary of the Treasury will continue to be the senior
economic official in the executive branch and the President’s chief eco-
nomic spokesperson. The Director of the Office of Management and
Budgel, as the President’s principal budget spokesperson, will continue

to be the senior budget official in the executive branch. The Council of
Economic Advisers will continue its traditional analytic, forecasting and
advisory functions.

Sec. 5. Administration. (a) The Council may function through es-
tablished or ad hoc commitiees, task forces or interagency groups.

(b) The Council shall have a staff to be headed by the Assistant to
the President for Economic Policy. The Council shall have such staff
and other assistance as may be necessary to carry out the provisions of
this order.

{c) Allexecutive departments and agencies shall cooperate with the
Council and provide such assistance, information, and advice to the
Council as the Council may request, to the extent permitted by law.

WILLIAM CLINTON
.._.Im WHITE HOUSE,
. anua 199
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Presidential Decision
Directive/NEC-2

The White House, Washington
March 24, 1993

TO: THE VICE PRESIDENT

THE SECRETARY OF STATE
THE SECRETARY OF THE TREASURY
THE SECRETARY OF AGRICULTURE
THE SECRETARY OF COMMERCE
THE SECRETARY OF LABOR
THE SECRETARY OF HOUSING AND URBAN DEVELOPMENT
THE SECRETARY OF TRANSPORTATION
THE SECRETARY OF ENERGY
THE ADMINISTRATOR OF THE ENVIRONMENTAL PROTECTION AGENCY
THE CHAIR OF THE COUNCIL OF ECONOMIC ADVISERS
THE RIRECTOR OF THE OFFICE OF MANAGEMENT AND BUDGET
THE UNITED STATES TRADE REPRESENTATIVE

~THE ASSISTANT TO THE PRESIDENT FOR ECONOMIC POLICY

“THE ASSISTANT TO THE PRESIDENT FOR DOMESTIC POLICY
THE NATIONAL SECURITY ADVISER
THE ASSISTANT TO THE PRESIDENT FOR SCIENCE AND TECHNOLOGY
POLICY

susjeCT: Organization of the National Economic Council

To assist me in carrying out my responsibilities in the area of the na-
tiona} economy, I hereby direct that the National Economic Council Sys-
temn be organized as follows.

A. The National Economic Council (NEC)

The National Economic Council will be the principal forum for con-
sideration of economic policy issues requiring Presidential determina-
tion. The responsibility, functions, and membership of the NEC shall be
as set forth in Executive Order 12835 and this Presidential Decision Di-
rective. The NEC shall (1) advise and assist me n integrating all aspects
of national economic policy—macro-economics, micro-economics, do-
mestic, international and sectoral (in conjunction with the National Se-
curity Council); (2) develop and manage the economic policy-making
processes with respect to domestic and international economic issues;
(3) coordinate economic policy advice to the President; (4) ensure that
economic policy decisions and programs are consistent with the President’s
stated goals, and ensure that those goals are being effectively pursued;
and (5) monitor implementation of the President’s economic policy
agenda. The Assistant to the President for Economic Policy may take such
actions as may be necessary or appropriate to implement these respon-
sibilities. As provided in Executive Order 12835, (1) the Council may
function through established or ad hoc committees, task forces or inter-
agency groups. {2) The Council shall have a staff to be headed by the
Assistant to the President for Economic Policy. The Council shall have
such a staff and other assistance as may be necessary to carry out the
provisions of this order. (3) All executive departments and agencies shall
cooperate with the Council and provide such assistance, information, and
advice 10 the Council as the Council may request, to the extent permit-
ted by law. Along with its subordinate committees, the NEC shali be my
principal means for coordinating Executive departments and agencies
in the devetopment and implementation of national security {sic] policy.

The NEC shall have as its members the President, the Vice Presi-
dent, the Secretary of State, the Secretary of the Treasury, the Secretary
of Agriculture, the Secretary of Commerce, the Secretary of Labor, the
Secretary of Housing and Urban Development, the Secretary of Trans-
portation, the Secretary of Energy, the Administrator of the Environ-
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mental Protection Agency. the Chair of the Council of Economic m&._ﬂ
ers, the Director of the Office of Management and .w.,_n._mmr the mite
States Trade Representative, the Assistant to the _u.qmw_am.zn ﬁo_.q. mmv_“oa“ﬁwm
Policy. the Assistant to the President for Domestic Policy, the Nation

" Securily Adviser. and the Assistant to the President for Science and Tech-

nology Policy. The heads of other mmnnc_?n n_wuu::_n-.:m E_n_q u_._wm_“—_mnm
and other senior officials shall be invited to attend meetings of the
i:nﬂrmvhmv%ﬂﬂ%_ meet as required. The Assistant to .:.n Nﬂmmama_qo_.
Economic Policy, at my direction and, when ”n,_u_u_.o_u_._mﬁ. in ﬂw_mwm__mgm
tion with the Secretary of the Treasury, the U:n.n.oq of .._ﬁ m_“ ! co “w !
the Assistant to the Prestdent for National Mnn__:.G Affairs, shal
sponsible for determining the agenda and ensuring that the :.Mnm%ww_\‘
papers are prepared. Other rembers of the NEC may Eomw_m” i QMW o
inclusion on the agenda. The Assistant to the President shall be assis

by a Nattonal Economic Council staff.

B. The NEC Principals Commitiee (ECONT)

An NEC Principals Committee is n.%mczm@aa as ._._o. senior _MH__.”
agency forum for the consideration and integration mﬁ no__“a, m””“”.. b
portantly affecting the national economy. The NEC ?_:néw s mmitiee
shall review, coordinate, and monitor :“ MM,%WJ_:%H_M m”n M_“,_M_W ementa-
i ati economic policy. The she )

“__w”__ :st_H,HMﬂM_EE avai _uc_m_w for nm_um_._ﬁu_mﬁ_. omﬂn_m_m to mq_mn—.._.._.“. a”n“__,ﬂ
and resedve issues not requiring the v_,wmani s participation. :M@ an
tant {0 the President for Economic Policy will serve as n_ﬂ“__q% the e
E:nmvu_m Committee. The Assistant g.o the _uqnmaw_..m for Nal _M ol S
rity Affairs shall be informed of Bnn:_._mu.., and _=<=m.a to g:m: all those
with international economic and international security implicatio
ncam“,ﬂwqﬂmmmv;:nﬁm_m Committee shal! have as its members EMAMM_M
retary of the Treasury: the Umqmnnoq. of the Om._nw of Zm_._mm.wﬂ.“wmmoa-
Budget: the Chairman of the Council of Economic >n_<_.m>ma...~m§ ecre
tary of Commerce; and the mnnREQ.om Labor; Ea. the Omw._.., o he
President for National Security &mm:.m as appropriate. Other

* departments or agencies shall be invited as needed.

The Assistant to the President for Nationat Economic Policy shall
be responsible—in consultation with the Secretary of Treasury and the
Director of OMB, and, when appropriate, the Assistant to the President
for National Security Affairs—for calling meetings of the NEC/PC, for

determining the agenda, and for ensuring that the necessary papers are
prepared.

C. The NEC Deputies Committee {ECON2)

An NEC Deputies Committee shall serve as the senior sub-Cabinet
interagency forum for consideration of policy issues affecting the na-
tional economy. The NEC Deputies Committee shall review and moni-
tor the work of the NEC interagency process ( including Interagency
Working Groups established pursuant to Section D below). The Depu-
ties Committee also shafl focus significant attention on policy imple-
mentation. Periodic reviews of the Administration’s major economic
initiatives shall be scheduled to ensure that they are being implemented
in a timely and effective manner. Also, these reviews should periodi-
cally consider whether existing policy directives should be revamped or
rescinded.

The NEC Deputies Committee shall have as its members the Deputy
Assistant to the President for Economic Policy (who will serve as the
chairman) and the appropriate senior officials of Deputy Secretary or
Under Secretary rank chosen by the relevant heads of departments or
agencies which compose the NEC in consultation with the Deputy As-
sistant to the President for Economic Policy. The Deputy Assistant to
the President for Nationai Security Affairs shall be a member of the
NEC Deputies Committee and attend meetings as needed. The Deputy
Assistant to the President for Economic Policy may invite representa-

tives of other Executive departments and agencies, and other senior of-
ficials, to attend meetings of the NEC Deputies Committee where
appropriate in light of the issues to be discussed.

The Deputy Assistant to the President for Economic Policy shall be
responsible for calling meetings of the NEC Deputies Committee, for
determining the agenda. and for ensuring that the necessary papers are
prepared. The NEC Deputies Committee shall ensure that all papers to
be discussed by the NEC or the NEC Principals Committee fully ana-
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lyze the issues, fairly and adequately set out the facts, consider full range

of views and oplions, and satisfactorily assess the prospects, risks, and.

implications of each.The NEC Deputies Commiltee may task the inter-
agency groups established pursuant to Section D of this Presidential
Pecision Directive.

D. Interagency Working Groups (ECON3)

A system of Interagency Working Groups—soime permanent, oth-
ers ad hoc—is hereby authorized. The NEC Interagency Working Groups
shall be established at the direction of the Deputies Committee, which
shall also determine the chair of the NEC interagency Working Groups—
either departmental or NSC, NEC, or DPC. The Interagency Working
Groups shall convene ona regular basis—to be determined by the Depu-
ties Committee—to review and coordinate in the implementation of Presi-
dential decisions in their policy areas. Strict guidelines shall be
established governing the operation of the Interagency Working Groups,
including partictpants. decision-making path and time frame. The num-
ber of these working groups shall be kept to the minimum needed to
promote an effective NEC system.

WILLIAM J. CLINTON
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dvocacy

“As Secretary of State, | have repeatedly
emphasized the top priority that the
Clinton Administration attaches to
America’s economic security as a goal
of our foreign policy. Along with our
development assistance, our export
and investment promotion efforts help
to strengthen free markets and
modernize vital sectors in developing
cconomices around the world. They lifl
fiving standards and multiply future
demands for American goods. And they
contribute to our other foreign policy
goals. By helping to build prosperity,
they reinforce stability in new
democracies struggling to overcome
legacies of repression and conflict.”
WrreM. Christopher, Seererary of Siate
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Countering Economic and
Political Pressure

£ a time when the U8, economy has expanded,
Pt the economies at other G-7 nations have ,

reamined stugish, political changes and economic
liberatization have opened rapidly developing
pmarkets acound the workl. This has led to fierer
global competition as nations compete for deals -
particularly infrastructure projects which are
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industrialized nations recugnize that it is viral for
their firms to ger inon the ground floor of these ad
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these lucrative international contracts are Japan.
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Advocacy Supports U.S. Jobs

pplied Telecommunications, a small Texas telecommunications
firrn, won its bid to upgrade a satellite earth station for data and Tv
transmission and reception in Uruguay in july, 1996 .

Facing stifl competition from a French fiem, Applied Telecommunicati
requested U.5. Government advocacy u.._gom_... On July M “om._m__._ eatons
Secretary Kantor called the President of Antel, Ricardo Lombardo to
encourage the selection of a LS. telecommunications company and
ensure that U.S. companies get fair and equal treaiment. On Juby 5
1996, Secretary Kantor sent a follow up letter to President Lombardo to
reaffirm his support for U.S. bidders. In addition, the LS. Embassy in
Montevideo supported U.S. bidders throughout this project, including
an advocacy letter from Deputy Chief of Mission, Nancy Mason,
supporting UL.5. bidders to Lombardo. The project has an mmz_sm_mc.
value of $2.2 million, mostly all of which will be in U S, exports. The
company estimates that 34 jobs in the following states will be supported
as aresult of this comtract; Texas, Hlinots, New York, Arizona ‘
Pennsylvania andVirginia, .

Aidan Stack, President of Applied Telecommunications stated, “Th
support we have received from the U.S. Depanrment of no_._.:._:a_.nm and
==.” U.5. Embassy in Uruguay was instrumental in us winning this project
This is the largest project our company has won 1o date and we are as
ﬁ mw.- ”anrmo_ lohnsaon was when he won the gold medal in the 400

. This on in highlj i i .
v _.:.&_mm Mm_wnn...._u_._q .m-mr__mv_w the important paninership between the

in 1994,

leaders bast January, The UK. b

specific attention.

A Strategic Response

trade missions ked by
ministers or other heads of
state. These missions are
particularly successful in less
developed countries, who
welcome the attention and
importance thar Ministerial-
levet visits convey. The
following are examples of
legitimate foreign
“eommercial diplomacy” that
prowide stiff competition for
ULS. companies.

* France: Already this year,
Foreign Minister de Charette
has led husiness delegations
to Ching, Tndon
Malaysize, wnd Presiden
Chirae has reaveled 1o
Singapore and Thailand,
Paris has earpeted 15
countries for intensified

" eXPOIT Promerion activities.
Many of these are in Asia -
an urgent priority for the
Freach government and

* Canada: Prime Minister
Chretien led a group of

) T:,a..:n.um.:...:. politicians, and trade officials to India in Jamuary 1996 While
in India, Canadian businesses signed deals worth approximately $2.5 hillion,
The value of the signings in India is particularly impressive considering :.x..
two-way (rade hetween Canada and India romlled approximately $5504

H::ﬂ._ Kingdom: Prime Minister Major recently traveled o Thailand in

arch, and Teade Minister Nebson visited China with a ream of corparare
. : bser developed straregic initiatives which
target geographic areas 1o address sectors and fssues which are folt ro need

. Onzswe.“ miﬁ.... .Z:f.a.z._.ﬁn 1995, Chancellor Kohl has led laege business
- delegations o Ching, Viemam and Stngapore, The China tripresulted in 12
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- of government-backed o campaiis pand heir e

in foreign markets. The governments of Lealy, Spain, Australin, Taiw,

1] i

fi are uwsing a variet »f these tac , * aches to the highest levels within their
i 1A N i X T a Vil of these tactics L i
Malaysia and Mexico, for ex —:._—J_ﬂ il Y ¥ el rk reaches ¢

Thus the Advacacy Netwaork was created. 1o respond o borh the legitimate and

agencies e provide a quick response thae can level the playing Fiekl for LLS.
feir £ . competitiom.
i IXs1OnS <Si iy Ehrins In
, articularly high-level visits and rrade mixsions — o assist the
_. M.«....qi. 5 akets. Qs andvocacy effores focus on decisions nende or influenced By foreign
| weas mi : A :
1 N R PS5 . LR _—.'...I—{——..-.J—.:—m involve i . U POOCTS W iy "y
_ i heyond lobbying ro economic and pulirical pressure. povernments. They eypically i olve infrastructure projecrs :r:r, show
,, O:...w:::u_..? taCHiCs 2 YO inchule: affers 1o credit Toan o Jeb enarmens prontise in key prowth sectors, such as: relecommunications,
: . e pcTivs H S
| The most frequently e .._..”2.“.:::., ..”.r.. 1 oor the threat of ac tually cutting
f . . ises of other torms ofF aw
ohligakicns; promises o

acrospace, trnsporztion, environmentd echnodogics, enerey and finaneial
. , . ertly used SCTVICUS,

] in rights ilepes. The most frequen

L 1 _e...._.::s:n?v:q?.:._ar fre 1y sed

swisting #id; or promises o e, | e

;_.-.nm_:...‘:n.. inchude: promises of furure macket .Fﬁn%._.,m__s: in Inverna

. 2 cfor , ises q ilateral rels 3

1__.».3 s, appeals for regionad unity, ad _..:,E_mav:_._..r”n_. :”ﬂ.‘.:: attor

..r._.:—.::_....ﬁ these political pressures can include the threat 1<

. , . { these SUTLS Qe

relations. Some examples of thede types of pressures

[ Successful Advocacy Projects by Industry
|
_

i

V
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.m-ma_ua._._m:a:\
Infrastructure

3 awardan .
& Miurivania was _...._fq.ﬁ_:___z.a&:_.n; by the Tezn_::éﬁ:q.w_.: .“: oo - ,
w_.m ilion sarellite carth starion contract .c).....“:f..ﬁ _,.__.r...,q. r:...m_ s ,.._:_.._.. Power . -
i _.— _.,. French politi I support. The U5 figm's hid was 31 m enerso onp
s reward fe . | S
.__fs_p_.” (ol deemed technically superior by independent caonsultants
WweT

S 1 e raitromd . .
o Japan made @ sirong pirch for a convract w build a ._:mr 3...:.“_#“”,..:.”.__.. | o
rﬂ“ :.?..::.E and Shanghai, describing the project as sy8 i %
ctwes i wha .
jmportant to Sip-Japanese relations.

ieted of (Services etc.)
icati icials were convicte
o Recently six Tawan te Jecommunications officials EF_HHW»H_“:— o
e $170 i [ Iric between A
e illion in bribes from Ericsson .
accepting $37 mi e o 1Y
achange for six switching contraets rotating $220 miltio
L= i b h

_ « Linking landing rights with aircraft sales.
|

el

i oy anmber
s “eomanissions” to A

® A Puropean firm affered 1o pay umspecilied “com

Business Development Missions
" . « fivm - advoriney of] e bl [ cthir e T IO .. .
L e Asianh organization which awarded the fi Chur advociey efforts are often _5_.;..::_ by un-the _._..s.s.._.._:nr fevel, petson
; senior Asian ofticinds of the ey $1 billion to-peeson vontact through our Business Development Missions. Led by Cabinet
P ACT WO ! . . . ps .. L
,’ COMMEILAICATIGNS SETVICES CONRTACT W ' ur Sub-Cuibinet officials, the missions are a critical part of our sentery, and
! . serve to help LS. firms ta explore and enrer new mackets. Our Business
: .
) . The U.S. Response

LW he
) & Yy L oot

Pricir Lo the p.n_..,:,_:_.. C__‘ L:.. .7_".125:__ —mx_.x..i h :...:nn_«. .:,.._ _Tn_ U r.::.sa:.:», o
1 , 5 . (1 i nor supp psadvantaged U5, .

U United States gover ment Jid nar support our lisedvan 14 . é__:_

Development Missions are comprised of senior executives from fienns louking to
do business in the country o region, as well ]

from the TPOC

agencies ~ with ¢lose support provided by our posts overseas. The memsbers of

. enmprehendve advocacy pie the delegation work closely togesher on ways to help Americin firms take betrer
| specific des s thirough asystematic and © .
Tsilars

v joras 1 ahd 2.2 blleon= B 47l




he National Fxport Stedegy

Advocacy is*

Key” in Helping a

North Carolina Firm Win in Haiti

munications infrastruciure. The.

—: January of 1996, NORTEL signed a contract to

excpaned | {aiti's Lelecom

contract completed an agreement which was initiated
during the joint Commerce/State-led Presidential Business

Development Mission in

March 1995,

| acing shilf competition from foreign telecommunications

firrns, NORTEL requested
support. In March 1995,

§U.5. government Advocacy
during a Presidential Business

Pevelopment Mission to Haiti, both the Commerce
Depanment’s Depuly Secretary David Barram and the
state Department’s Deputy Secretary Strobe Tathott, who

Tel the mission, advocal

ed on hehalf of NORTEL.

NORTEUs Vice President for Government Refations and
Intesnational Trade, Vincent Puritano, said, “The support
we have received from the Depantment of Commerce,
the State Depaniment, and the U.S. Embassy in Haiti
during the March 1995 Presidentiat Business
Development Mission was the key for NORTEL in
winning this additional contract. This once again

highlights the important
and public sector”

parinership between the privale

All of the equipment will be manufactured and sourced
out of NORTEL Rateigh, North Carolina plant which
ersploys nearly 9,000 workers. At a value of §14 million,

A

the contract will suppor an estimated 238 U.5. jobs.

Shonly aftes the White House report

e e

— e

advantape of business opportunities -
beth shorr and fong-term - in the
countgies that we visit. The ultimue
goul of every une of our missions is to
help creare high-wage jobs for had-
working people in the U3, Some
examples follow:

Focusing on Africa: Last February, the
Whire House transmitted ta Congress
the first of five annual reports on a new
Comprehensive Trade and
Dievelopment Policy rowan) the
Countries Of Africa. The Clinton
Administration is the fiest to develop
such a palicy toward a region long
averlookedin LS. foreign econumic
* and commercial poliey. The report
stressed that in the future African
prowth will depend increasingly on
rade and fureign invesvment. The
private sectur will have a lead rule in
generat ing poverty-alleviating prowth
and building prosperity, and the U.S.
governiment - through TRCC agencies
Tike the U.S. Agency for International
Development (USALD} - will alse wurk
chusely with African governments to
ihentify and remove imprdiments W the
funcrivning of free markets. Lt is wp T
the Africans themselves (o empawes
their own private sectors to partner
with U.S. entemrises.

wats released, the late Secretary of

Commeree Ron Brown led an historic Commercial Development Mission 10

Africa, The mission visited five countrivs: Cote Flvoire, Ghana, Kenya,
Uganda, and Botswani- L each country major initiatives were undert
African governments and private sector representat ives to hegin a lasting
d commercial expansion hased an close cooperatiod

process of economic an
American companies.

During the mission Secretary Brown held discussio
wely 40 African countrics and more than

150 US. firms. He announced contracts and apgrecments for American

anul private representatives from nel

aken with

o with

yns with governiment Leadurs

#The State Department’s and
foreign service officers’ roles are
changing. Back when international
pusiness accounted for 6 percent of
U.S. business, the promotion of our
pusinesses abroad was not seen as
a priority. But today, the role of
international trade to the U.S. is
tremendously importanl. We see
other governments helping their
businesses, and we aren’t going fo
stand by and not help ours.”

~ Dennis Jete,
17.5. Ambuassudor to Mozambigue

A Strategic Response

companies totaling nearly $500 million, and he
advocaed on behalf of U.S. firms competing for
projects tht eventually could total more than $3
hillion in US. exports.

He also signed a Memorandum of Undersranding
between the Department of Commerce and the
Southern Africa Development Community (SADC)

aimed at increasing tde and investment tics between

the United States and that important twelve-country
regional organization. The agreement outlines a
framework for cooperaticn berween the Commerc
Department and SADU with respeette o imanercial
development in Somhern Africa. The SADC
agreement complements the Initiative for Southem
Africa implemented by USAID, designed to help
SADC incrense regional trade and economic
integration, Secretary Brown also opened a new
Commercial Service office in the U8, Embassy in
Accra, Ghana, acknowledging the growing interest of
LS. business in Ghana as that country aggressively

implements economic reforms. Lastly, the Secretary also challenged Adrican
{eades to recommis their countries to democracy, free enterprise, transparency,
and Toweting of commercial barriers.

After his mission to Africa Secrerary Brown muved to further consolidate the us.
commercial partnership with the region by establishing a penmanent Africa
Working Group of the TPUU. The Africa Working Group convenes perivdically
1o ._=.:. formulate and implement L5, trade and invesrment inttiatives toward
Africa, w address specific problems s impediments o US. commere jal
expansion in the region, and to coordinate U.S. government measures to resolve
them. The Working Group serves to institutivnalize interagency courdination af
Cn HOVEMMEnt PRORIANS 16 SUPPOTE A Stronfer commercial relationship with
Africa, and o ensure that the programs continue well into the furure.”

Building Our Initiatives in Asia:

Lust June, Secretary Mickey Kantor led o Presidential Trude and Economic Policy
Mission to South Korea, Indonesia and Thailand. The mission included a
business delegation comprised of eight CEOs and an official delegation from
Commerce, the office of The U.S. Trade Representarive {USTR), the Department
of Transportation, and the Overseas Private Development Corporation (OPIC).

2 Far w pwte dotailed explanistinn of sue commercab staregy for Afnea, sec Appendin |
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e Nottional Expuard Spale

A Strategic Respeonse

Agnerivin exports ave rriphed in

The Advocacy Network Helps small e Tst. e yers, and iy well tiple
Company Win “Despite Fierce Competition” im over the next decads ghoet SEent Long-Term Assistance Helps a Kansas and transpormation mfretracture.” M
-growth Projections. Yet, despite this Energy ﬁoaum=< Win in India members also took part in business h

region of rapid prowth, in maiy key w.z_sg_u.r_ﬁ.. focusingon U.S. export and
scctors ULS. firms have nof maxde investment opporrunities in the ‘
significant gains in marker share. The ?M” m.<~”m—.. J_pﬁm Kansas energy company, and its ) telecommunications, and r.nar.._._ e
§ ners recently won its bid p; d infi 5, § oTs

s A P Y id 1o build a 500 m infrastructure sect Thi .
. h . ’ combined cycle electric d a 500 megawatt sectors, This mission fo
on acommercil policy ba w and 10 build ¥ trical power plant in India, ane led last Novembe L liowed

Transportation Fed T by Secretary of

ansporturion Federico Ped Y
fia to Vietnam,
\

>.m_:.—= telecommunications firm — with fewer than
20 employees and located in Pennsylvania - was
fading stifl ¢ ampetition from Japanese and Austratian
firms in ite bid fos a 441 million telecommunications |
contrac 1 in Indenesia. The firm. tnterbigital

mission focused on offorts to eng

i cuTrent eet wnnie and stritepic

b . . R TPCC suppont for Black & Ve ie thi .

a.:a_...:_.:..z_:_..mn2_5;.5:.23: the contract in initintives in the region. The goal wis 1o from energy experts at the MMH”._._M.“”.W project tanged Thailand. Honge Keng, Macan, ndores
Marc h, 19K, with the assi ance of the TPCL'S Advocacy Jevelop n strong pulbilic-private tocal Commercial Service office in ks epartment, the , Japamn and the [hili Tnelones i,
Netwerk, Robwert Wiltshire, Vice President of in Kansas, the India desk ippines t help

pastnership fo help improve Ame American firms in the transporeation secror

officers at hoth the Departments of State and Commerce,

{nteed Yigitalod, said the combination of advocacy and a AT ; ) ! .
) cirion in Kast Asia over the ek theee the Export-Import Bank enter these 1 .
finant e package from Ex-im Bank, combined to help the _,cﬂ‘”... ' “, . w _.__._ in .__z..ﬂ.. e Advacacy Center, and _ﬂ...M_..MB_._um?_._Bm:_ of Energy, the that missi 3”;.: gmwing miskets. During
company win The doal, “in spite 1o five years, specificatly in i ey _.u.m:unn?.*én.wﬁ - hassy staff located in India. ) on, Secretary Defia signed air
of fietee competition from large firms.” antomotive, relecommumication: nd y Network also met several times 10 FrANSPOIT aprecmients 1o expand air setvic
A {3

coordinate U.S. ] ics i

coordinate 5. government m=n.=.m to advance this project opporanitics with Hoo: Kung: Macau and
was one of th power projects in fachia. Black & veatch the Philippines; agreed 1 e ol
the companies that received the support of the o

transportation infrasiTucture SCCTOrs.

InterDigital® recoived LS. goverament suppon from
many [RCC agem s while competing for ihis project.

! me formal
talks for a new air transpont apgreement with

{1 Suanthy Korea, Secretary Kantor

. . fate Secretary of C

The late Secrekary Brown advacated on behalf of . retary o “ommerce Ronald . . X

e Vigdtal® at nw..z. 404 Asian Pacific Econamic ..._.:”.:.:_..n_;....»”p_ _.r....?__”_“_”.ﬂ..:‘rx..._.. m:.f..z.::..: trade mission to India in 1995, H. Brown during his ofa w:.m“»—_”_.s..:_ witnessed the establishment -.0...
Conpeeation (APEC) conforence and alsa sent advocacy _:._..nq erate ___?._q r_. _,.Caﬁ.n_.. iv s”.. heThCC - A enture ayreement for the fiest. on
\etters to many Indonesian state Ministers, includin - the m.%:n.:?._ un el {of L-5: husiness e .xma_.ﬁwxz.__amuma_ effort helped Black & Veatch wi mdonesian manutacturer of advanced

State Ministes for Feanomic, Financial and Supervision for interests in the airport, urban B cisses m.__.—ugn— project in India, which has a total <_ﬂ_ ir navigational aids. Secrerary Pofias

Development, the Slate Minister for National IrnsporEtion and power seclors and E.xxi. milfron .uw.n_ a U5, expart content of $250 mi __.w ue ion led 1o the signing of billions .“m

Development Planning. the Minister of Finance. and the discussed with key Soutly Karean a _Em an estimated 500 U.S. jobs over the ife uf L“_.. dollirs in agreemens. The ULS. ,_.ﬂ‘ e and

povernment officials problums in the
South Korean trade atnl investment

Ministee of Tourism, Posts and Telecomminications. The
(1.5, Fmbassy in Indonesia actively supparted

Pevel .
.#.S. lopment Apency (THA) is alsr working
aggressively on air and rail projects in

__.“.”:.”,_E_m_.m_. :__..,,,.wg:w“..._m did __._m mxﬂcz.—iﬁwﬁ.ﬁ _N_.“_._r repnes, particularly intellectual propesty ASEAN, including a raining grat for
whid h provided crlica financing for t e project in the righs protectivon, and how remaldying Thai high speed oail proj aviation officials at the Banpkok Airp
b ¥ oject . . ", A

credit.

fesen o N

L anu juint programs with the DOTFAA 1o promote

these problems can advance Sowth Koreas the use - .
X : use of American equipment in Tndond

ww ol of .?.....::.n_:n_,.:...._._:__.ﬁ«

the Minsion Supportin i}
chn Micke \anrn_uwﬁn Process in Busnia and Croativ: Sec .
ikey Kaneor led ige: Secrerary of Commerce

1 Larry CAmgagna, JiirDigita) Communic ations Chaisman
i the Beard, said, “The U.5. government’s active support
is pecessary to achieve the nearest thing to 2 free market
internationally. § stirangly agree wilh the Commerce
Deparment's, Sate Vepartment’s, and Export-import
Rank’s ofiors to support U.5. firms, particularly those of
115 wha have small b cinesses and could not compete
nearly as sue cossfutly without U.S. government ©
assistance.” The company ¢ ates that the $41 million
contract, of which virtually alt is LS. expost content, will
support about 7013 jubs in the following states: California,
Forida, inois, Maryland, Massachuseits, Ohio, North
Carolina, Oregon, New York. Pennsylvania, South

investent. b boudone
focused on hilmeral trade issue
Indonesia’s mat ;onal aute polic
intellecinal propesty rights; enconraged v
liberalization of fureign investment in

a Business Development Mission 1o Bos J Croatia in Ju

iglile Y.

‘ nia and €

on continued the offorts TNE.:— _4< M..F.rurrm.:f_ Brown and 34 other

NE and Private sector officials in April whi T rically when their
1 (4 "y | which ended Iray 3 t

—.—_:.2,. crished nea i Wi <

. . 8 ar Dubrov T > 0 1k

distribution: ad the .u......— tor Inelome ™ mission _.:.‘. 1B LLS, con rik, Croatia. Sec ey _Am-,-..:wn s Juine m :
b CHIMY ceven of which had lost execuriv o e Be

nuestment claimafe T N

improve

. . . 0 the Brow
forwand in Jdeveloping high rechaofosy rown

nutiona indsstrics.

Adwiniste .
dministrator of USAL: and Michael Turnet, Mayor of Dayton, Of
. K haylon, g1{A

11 Thailand, Seeretary Kanter raised

rior 10 the tr e Commeree epart T Cod- red an extensive interpene
e trip, the €
1N 3 IR uf._ artment co-chaire 1 ¥
I E SIVe IRTCragend

Caroling, Tenaessee. and Texas. the absence of Jouble tazarion realy | process which developed a cot
" e sloped a cohesive o
: concerns ahout Express car services A and Croatia to help =“: ferui *zﬂ_s. commercial and investment policy tor P
. L PR derpnra [ . ° v hor Posni
opporumirics in relepommumicarion® and inv K e peace process and to obtain more U, ex, i
. CXpOrts

ment in the fepion. In Dubrovnik, the mission pronduced the irst-ever
accond between Croatia and Busnia-Herzepoving :!. wk topether on
B nia-He IeEOVina i :..—nad.. I
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trmsportation profects linking the two
pations. Cuooperation on these projeces
will henefit from the Fedemt Highway
Adminstrarion’s (F} WA antharity
throuh the 1991 Ltermexkal Surdace
Transportation Efficiency Act o work
more direetly with the LLS, private sector

& Hel i Ténnessee Firm Overcome
tbry t Win an laraell Power Profect

|—|__c=r.,.. & Bients Corporation, a large Tennessee electrical

firsm with over 2,000 employees, won a contract with lsracl
in fanuary &f 19 10 produce stoel rransmission poles and other
clectrical utility products. Throughout the process. which started
in 1994, T&B experienced many roadblocks in its efforts 1o win
the contract with an Israeli goverament organization. With
assistance from the Advocacy Center. the Commercial Service,
anel the State Department, however, T&B was able 10 avercome
& sucheden ¢ hange in the organization’s interpretation of the
“Buy-lstael” regulations whit b altered its tencher regirements
and favtrred b al suppliers.

to promote American echnologics
abroad. FHIWA'S international activities
foster the use of American standarnds,
specifications, coquipient atwl technology,
translating into overseas jobs and expors
for American highway and
tramportation-related compan

After
histaric Eice-to-face talks chaired by
Secretary Kantor, Croatian Prime
Minister Matesa and Bosnian Prime
Minister Muratevic reached agreement
with rhe United States te cooperite on
twor viral road projeets tosupport the
Federation of Bosnin and Herzepovina as
well as give Croatia a sudace
rransportation link between its northerm
w sourhern eepions. The first of these

The majority of these poles and pans will be supplied from
factories in Minnesota and Texas, and the $10 million contract
weitlhs « reate and maintain many jobs for U.S. wurkers. The
coudinated TPCC effort helped lead to the success of the bid
in 4 sarket knewn for intense foreign competition. -

Lois Woike, Director of Export for Thomas & Betts, wrote,

w1 have bren involved in the international export business

for nwenly years, During this time | never consiclered the U.5.
Departmeat of Commerce of the U.S. Embassies as resources

fur inereasing exports for my company...| would encuurage other
exportess to use the resources available to them through the U.S.
Deparment of Commerce and L5, Embassies 1o significantly

in¢ roase sales and overcome some of the unique barriers that
one e ounters in the pursuit of international business.”

would support the Porr of Ploce with 4
trarwportation corridur to Sarajeve and
exiting the Sava River in the north. The
second would provide access from the
Croatian capital Zagreb to Bihac in

] Bosnin and Herzepoving, then south o
- the tourist center of Pubrovaik. These projects received TA support, including
By the funding of a $500,000 feasibiliry st wdy on the development of intermodal
facilities as Ploce and Sarajevin.

En Sarajeve, Secretary Kantor unveiled signiticant new Clinron Adminisiretion

e and investment policy initimives. Firs, Secretary Kantor aalined seps

tepnbarize 1rade and investment relativns between the LS, andd Bosnia, including
suppant for uture Bossian accession 1o the Weorkd Trule Onanization. Segond,
Secretary Kantar annevnced measures 1o further involve American companics
in the $5.1 hillion Bosnian reconsteuction effort. Over three years, twelve
amillion dolars in USALD funds will be <hifted into commercially-oriented ThA
prants in the infrastructure sector. USALIYs comstruction efforts will focus ot
repairing housing, implententing Aprivare sector feconsiruction finanee facility:

“and E:a.:zsn_nn__:.:n..._ assistance in bve e privatization, financial sector
reform, enterprise festructuring, fiscal reforms and politicat reforms. These

errnad  xpaord Stpean

cttorts, whach will reveiv

oot $150 million in EY 1996 funding, will deaw upon

e gawsbs anud servives of L1S, compatues, This will ine lude at feast another $5

willion that will be Jirected by the LS ipecial Representativ fowand stratepic
cynipment purchanes. A wdditional $200,000 will be dicected towand the
Clatizen et

y Corps e provade echnival suppont by stationing U5, business
csccatives in Bosnian busmesses.

The Adveocacy Center

As deserbed i detail in the 1995 National Expont S1ruepy Report, the heareof
ney Advocacy Network - the Advocacy Cener ~ provides a single
poin vt congact for reaching the many different_ apencies nvolved in advocacy
support. The Advocavy Center works uneson-one with LS. exportets requesting

thw inge

pover et assistatke ¢ i1 hidding competitions, i Vlinyg handseon comseling

] suppat oL o w wld-wide network. The Center tracks hurudreds of
projects worhdwide and sdvociues on bebalf of LLS, titms durin high-level
businew deve loprent missions, as well as ona daily basis by US. Ambassadors
and their country teams.

Advenitey can rnge from visirs, telephuone calls and leteers from a commerciab
witiver, LLS, Ambassador or cabinet Jevel off ial, through to high-level advocacy
from the Vice-President and cven the President.

The Advocacy Netwaork is Working

In the two plus years thar the Advacawy Conter has been uperational, U.S.
sy SUppeOrt 0 securing aver 230 fureipn busines

exporters have received adveogs

Successful Advocacy Projects for Small Business, Y 1994-26
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advocacy Provides Critical Assistance to a
pennsylvania Firm Competing in israel

njune of 1996, Zma.p-_u::nm:% ﬂoio..&..a:.
_ an energy development firm with offices in
Pennisylvania and WestVirginia, successfully signeda
cantract with israel 10 build a 150 MW power plant. This
commercial power plant project, designed to convert ol
shale to clean eleciric power, is the first of its kind in Israel.
socuring the contract did not come easily for MidAtlantic
Energy, however. )

Usuler intense competition from European companies who
were able touse marketing behaviors inconsistent with
U.S. practices, MidAlantic tumed tothe U.S. government
fox help. The Advocacy Center made Israeli Minister Segev
aware of the difficulties the company was encounlering, as
well as the benefits of MidAtantic’s proposal, during hoth
2 U5, visit to lsrael and later during the Minister's v il to
the United States, He and the Minister of Finance received
tetters on hehall of MidAtlantic Energy from the late
Secretary Rrown, Secretary of Energy Hazel OLeary, and
Ambassador Indyk, who also played an important role by
making personal contacts with tsraeli government officials
and insuring high bevel govermment attention through the
entire period of contract negotiations and approvals.

e e T e A Strategic Response

agrecIILnEs valued in exwess of $40 bilkion
i LS, domestic content over the lite ot
those agreements. Our efforts have helped
firms — bothelarge and small =10 win
Cconttacts QVerseas, supporting Amurican
johs here at home. :

U.S. fims may have had more Suceess
stories 1o tell, were they not also facing
questivnable foreign husiness practices,
which arc difficult to counter and even
mure difficult 1o prove. In tact, we
estimate that wver the st cight years, U.S.
firms fost about 100 out of 200 separate
overseas competitions due {ar least in part)
ro poolitical and cconumic prossure hroopht

t bear by other governments. We
conservatively estimate these hosses for U5
comprnies at $25 hillion. Given that these
200 rracked projects represent only a small
feaction of the total number of projects
offered during these eight ye nd also
piven that the pumber does nut inchade
follove-up ContmCLs, we estimite thee tTue
losses a several times this muber.

e Natioread Fxpaonl Strabeps

“The world is changing — the energy
marketplace is expanding. We are
witnessing unprecedented demand
overseas for technologies that can meet
energy needs in an environmentally
sensitive manner. Foreign governments
support their export industries with a
broad range of assistance alternatives.

The U.S. government should meet this
compelition head on.”

Hazel RO Leary. Seovetary of Enerigy

o

irvsure hotdy thar our Advocacy priorities reflect
__,.. e projects on which we provide a fubl range
of fipancial serviees, and thiat w
the

sigm

v _.._.:r.rzzn
ervices on the most commercially

w projects. Inchided within this

on is the linking of the advocicy center
Hainse 1 kings system fogovernment financing

coondin

i the auromatic mailing of

omy forims i response to every
advonacy requiest received g the Advocacy Center.
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U.S. GOVERNMENT ADVOCACY GUIDELINES

PURPOSE
To expand U.S. exfaor{ts and export-related employment as a means to promote U.S.
economic health and well-being.

To assist USG personnel in determining whether and to what extent USG support is
appropriate in connection with a transaction involving U.S. interests.

 BACKGROUND

USG officials, particularly in our Embassies abroad, are increasingly approaching foreign
governments on behalf of U.S. commercial interests. In this connection, however, they are
often faced with requests to intervene in support of parties to proposed transactions in which
there is some question as to the degree and nature of U.S. participation.

USG export promotion policy has historically looked to U.S. incorporation and domestic
content in determining whether USG support is appropriate in a patticular instance. The
increasingly complex nature of international commercial transactions now necessitates
revisiting the issue of which factors should be considered in determining whether or not to
provide USG advocacy support in any given circumstance. The guidelines that follow are
provided to Ambassadors and Embassy Commercial personnel for the purpose of assisting
in these determinations on a case-by-case basis.

The issues that arise with respect to any individual transaction may include, for example:
determining whether to support any bid in which the goods or services to be delivered do not
contain the traditional U.S. content level of more than 50 percent; determining whether to
support a bid by a foreign-owned, U.S.-incorporated firm that may or may not contain more
than 50 percent U.S. content; differentiating between or among bids by more than one U.S.
firm, bids by foreign subsidiaries of U.S. firms, and bids by various consortia where
differences in the degree of U.S. participation and viability of the bid may or may not be
significant. The guidelines below place a premium on U.S. content, including employment,
in the determination of whether and to what extent a given bid is considered to be in the U.S.
national interest. While any bid meeting the 50 percent U.S. content threshold is presumed
to be in the national interest, bids with lesser U.S. content may, under certain circumstances,
also be determined to be deserving of comparable, nondiscriminatory treatment by the USG.
Conversely, USG support for a bid may not be in the national interest -- even if the bid
contains greater than 50 percent U.S. content -- if, for example, the bidding firm's home
market is closed to U.S. firms.
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" Obviously, no guidelines can address dispositively all possible fact situations likely to be
faced by posts abroad. Therefore, in particularly complex cases, consultations with
interested Washington agencies may be required before a determination can be reached.

L

GUIDELINES

1. The overall basis for determining the nature and extent of USG support for a viable
bid or proposal in connection with an international transaction shall be the U.S.
national interest. A U.S. national interest determination will first weigh and assess
the foreseeable, material benefits to the U.S. economy that may potentially be derived
from a transaction, and then assess the merit of a request for USG support of any bid
or proposal made in connection with the transaction.

2. A bid or proposal in which the U.S. content of the goods or service to be prbvided '
exceeds 50 percent of their total value (including materials, equipment and labor) :
shall be presumed to be in the U.S. national interest.

- 3. In cases where the U.S. content does not exceed 50 percent, the following factors,
often associated with U.S. ownership, may be considered in determining whether i
USG support of 2 bid or proposal is in the U.S. national interest:

U.S. materials and equipment content.

© U.S. labor content.
o Contribution to the U.S. technology base including conduct of research and
development in the U.S.

o Repatriation of profits to the U.S. economy.
© Potentia! for follow-on business that would benefit the U.S. economy.

The USG may determine that a bid or proposal that meets one or more of the above
factors in a clear and substantial way is in the U.S. national interest.

4. All bids or proposals that are determined to be in the U.S. national interest under
paragraphs 2 or 3 above shall be supported by the USG in an equal, non-
discriminatory manner, except that, in the case of foreign or foreign-controlled
bidders, the USG may take into account, with respect to the relevant product or
service, the absence of competitive opportunities for U.S. firms in the bidder's home
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market that are substantially equivalent to those available in the U.S. market for like
products or services, as reflected in National Trade Estimate Reports on Foreign
Trade Barriers prepared by the Office of the United States Trade Representative.
. +

It shall be the responsibility of the firm or entity seeking USG support to advise the
post in a timely manner of its interest. Firms should be prepared to substantiate to the
satisfaction of the post the applicability of the above criteria, with documentation
(when necessary and appropriate). Firms may be informed that their failure to
provide such information in a timely manner may preclude USG support.

A firm seeking USG support must agree that it and its affiliates (1) have not and will
not engage in the bribery of foreign officials in connection with the matter for which
advocacy assistance is being sought; and (2) maintain and enforce a policy that
prohibits the bribery of foreign officials. The firm must further acknowledge that
failure to comply with the terms of the agreement may result in the denial of advocacy
assistance.

In complex or sensitive transactions (including those specifically referred to in
paragraph 4), the post should consult with interested Washington agencies for advice
on a case-by-case basis.

October 1996
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: COMPETING TO WIN
IN THE GLOBAL MARKETPLACE

Remarks by
JEFFREY E. GARTEN
Under Secretary of Commerce for International Trade

~ Before
The Council on Foreign Relations
New York, N.Y.

January 9, 1995

ARY

Earlier this year, a consortium of U.S. cornpames led by Raytheon, competed hmd-to-
head with a French group to win a $1.4 billion project in Brazil to monitor the environment of
the Amazon Basin using satellite and radar technology. The French group was heavily supported
by its government. Consistent with its efforts to help American companies penetrate the global
marketplace, the Administration mounted a full court press to help the Raytheon group. It
involved the Secretary of Commerce, the Chairman of the Export-Import Bank, the President
of the Overseas Private Investment Corporation, the head of the Trade and Development
Agency, the head of the Environmental Protection Agency, the head of NASA, officials from
the National Security Council, the National Economic Council, and the Departments of State,
Interior, and Treasury, and ultimately, President Clinton. In Washington, the Administration
team met in a "war room" setting everyday for two weeks, maintaining constant touch with our
Embassy in Brazil. A high-powered business mission, led by Secretary Brown, was sent to
Brazil. At the eleventh hour, the U.S. group won the bid, which could be worth close to $700
million in exports and support 12,000-15,000 high paying jobs in the United States.

This presentation is about such high-intensity advocacy — why we do it; how we do it;
where we have succeeded; what the overall results have been; and what we need to think about
for the future.
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"We are now positioning ourselves to compete for new markets and
the jobs they will create at home as never before...We are at the
beginning of a new era of fierce commercial competition in the
global marketplace, and I am determined that we as a nation fulfill
our enormous potential.” '

President Bill Clinton

" " America’s future depends on our ability to compete successfully in
the international marketplace. .Our position as the world’s
undisputed economic leader, our national security, and the
livelihood of millions will turn on how well the businesses,
workers, and government of the United States respond to this
challenge."

Ron Brown, Secretary of Commerce

"]t is time for a new aggréssiveness if America is to compete and
win again in the global marketplace. For too long, American
business and the United States Government have let our competitors
gain the advantage in the battle for new markets around the world.”

Kenneth Brody
President and Chairman’
Export-Import Bank of the United States

L
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From the beginning, the Clinton Administration has put trade at the center of its domestic and
gn policy. It was exactly theiright thing to do — economically essential and politically courageous.
, NAFTA, the GATT, the focus on freeing up trade in Asia and Latin America, the singling out of the
"Emerging Markets as prime opportunities for the future, the efforts to boost competitiveness at home
ough education, training programs, and through investment in American technology ~ all this will
rengthen our economy at home and help us to maintain influence abroad.

Under the leadership of President Clinton, Vice President Gore, and Secretary Brown — as well
s many others, including Sectetary Christopher, former Secretary Bentsen, incoming Treasury Secretary
ubin, Secretary O’Leary, Ambassador Kantor, Ex-Im Bank Chairman Brody, OPIC President Harkin,
nd TDA Director Grandmaison — we have made support for U.S. companies fighting to win markets
broad a critical component of our overall approach to trade. In 1993, when we first began preparing a
{ational Export Strategy,!"Sécretary Brow, as chairman of the effort, pressed us to realize America’s
ull potential for increasing exports through a systematic program of active support, a strategy we came
5 call "advocacy.” In essence he said, "Go to bat for U.S. companies competing abroad, and aim for one
hing — home runs.” '

 In the upcoming year, the importance of these efforts will be greater than ever. With the
onclusion of the Uruguay Round, and with the new opportunities for trade in Asia, Latin America, and
zastern Europe, it is essential that we re-double our drive to compete. In my view, there is no greater
mperative than to turn up the heat on every aspect of our export drive, but most especially on high-
ntensity support for U.S. firms striving to win deals abroad.

Of course, there are many kinds of advocacy. Our trade negotiations, such as NAFTA, GATT,
nd the Japan Framework, are themselves a type of advocacy. By seeking reduction or elimination of both
ariff and non-tariff barriers, and by emphasizing the need for protection of patents, trademarks, and
opyrights, it is in these negotiations that we focus on the broad interests of our industries from aerospace
o banking. U.S. Business Development Committees with foreign governments — like South Africa,
ussia, or China -- entail another type of advocacy, because they focus on ways to increase our trade and
nvestment with other countries by reducing such impediments as discriminatory taxes, strangling
egulations, or unfair government procurement practices. '

Our regular trade promotion efforts also constitute a type of advocacy. Such activities as trade fairs
hat display U.S. products, trade missions that help U.S, firms to find business partners, and all manner
»f export counseling that the Department of Commerce and other government agencies provide all advance
he foreign purchase of our goods and services.

Today, however, 1 want to discuss advocacy with special reference to those activities with the
righest profile — those instances when the Administration puts its full weight behind the efforts of
U.S. firms to win significant contracts abroad. In a world where dozens of countries are opening their
narkets for the first time, and where competition to get in on the ground floor is fierce and often played
vithout clear rules, this kind of advocacy is the most visible, and the most competitive, and it is the arena
n which the Administration has broken the most new ground. !

I will focus on several issues: why such advocacy is important; how it works; where it has worked;
he results we have achieved; and some reflections on future policies. '

! See Toward A National Export Strategy: U.S. Jobs: U.S. Exports, Report to the
Congress, September 30, 1993.
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ADVOCACY 1S IMPORTANT

For the Clinton Adminis’tragion, advocacy is not just an activity; it is also an attitude. Advocacy
just a strategy of the Department of Commerce, as might have been the case in the past
ministrations; it is also a preoccupation throughout the Administration.? - o

“ 'Let me tell you why advocacy is important.

a : and n n

" First, and foremost, advocacy on behalf of deals which produce U.S. exports is important to
eating jobs and raising our standard of living. _ _ .

The importance of exports to our economy ¢an no longer be disputed. Over the last seven years, .
S. exports of goods and services accounted for dver one-third of our economic growth, Export-related
s grew eight times faster than total employment.” Exports made an especially significant contribution
to the manufacturing sector, accounting for almost all the net job growth.

-~ All the data indicate that somewhere between 15,000 and 20,000 U.S. workers are supported by
billion doilars worth of manufactured goods we export. (That is, new jobs were either created or old -
es saved.) The figure for services exports is somewhat lower than that for manufactured goods, but in

same range. ' : _

~ . And these are higher paying jobs. The Department of Commerce estimates that the wages paid to
.S. workers in export-oriented manufacturing industries are at least 13 percent higher than the average
age paid in the U.S. manufacturing sector,” and much higher if compared to average wages in the
onomy as a whole. Other respectable sources have put the figure at 17 percent.

Reason #2: Balance of Pazmehts Pressures

.- 'The second point I want to make about the importance of advocacy is that we will need a sustained
port drive to offset ever increasing imports. America has become much more competitive over these
jpast several years.® But so have many other countries, particularly the Big Emerging Markets. The
‘Chinas, the Brazils, the Mexicos, the South Koreas will be enormous markets for us, to be sure, but they
ill also be supplying an increasing portion of the goods and services we use. .

We are heartened by the prospects of these next few years. Economic recovery in Europe and
pan, strong growth in Asia, the continued openings of markets in Latin America -- they all bode well
r U.S. exports, which could increase by 11 percent next year, compared to 8 percent in 1994, Some
dministration forecasts show exports growing three times faster than any other component of U.S.
ational income over the next decade.

But the fact is -- growth abroad won't be enough. Our trade deficit for 1994, which will hit
omething like $110 billion, is likely to be at least as high next year even if the economy slows slightly.
s the world’s most open economy, and as a nation which still consumes and spends much more than it
Usaves and invests, the prospects ahead are for continued large trade deficits for years to come. The
olutions, including continued budget deficit reduction, are critical, but we all know they will take time,
ere is, therefore, a high premium on aggressive export promotion, of which advocacy is a key element.

2 See The National Export Strategy, Second Annual Report to the Congress, October
-5, 1994,

3 See Competing to Win in a Global Economy, Report to the United States Congress,
September 21, 1994, . :
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 Third, the stakes in the kind of advocacy efforts I'm talking about are high — very high.

The world has changed dramatically over the past few years. Capitalism is the rage just about
verywhere. But there is also an emerging recognition that infrastructure is a key bottleneck in growth and
cvclopment and there is a huge demand for infrastructure building in those non-traditional markets with
rmous growth potential into the twenty-first century.

 The Asian Development Bank, for example, has estimated that approximately $1 trillion would be
pend on infrastructure development in the Asian region by the year 2000. A recent Business Week article
ontamed an estimate of $1.9 trillion expenditure on infrastructure in Asia during the same period.

In the next seven years, the governments within the Chinese Economic Area (Hong Kong, Taiwan,
nd China) plan to spend apprxirhately $560 billion on infrastructure-related equipment, technologies, and
xpertise. These demands are particularly intense in areas in which U.S. firms are strong competitors —
ower generation, oil and gas, air and surface transportation, telecommunications and environmental
=chnologles

- In Indonesia, the government plans to spend over $113 billion on infrastructure in the next decade.
.. In Latin America, the pent-up demand from the deep recession of the 1980’s is enormous. Recent
sports by the Economist Intelligence Unit and the World Bank indicate that the demand for investment
rinfrastructure in Latin America could approach $500 billion over the next decade -- or $50 billion a year
1 bidding for international contracts. '

The possibilities in Central Europe, the former Soviet Union, and in the Middle East, are
|gmﬁcant too.

It is important that U.S. companies get the share of this enormous market to which the quality of
helr goods and services should entitle them. It is also vital that our firms get in early and first, so that
ney can gain the critical experience of being in on the ground floor, understanding the foreign market, and
vilding the all-important relationships with customers and government officials that will allow them to win
ther projects. Nothing so drove home this lesson to many of us last year as the competition to build the
irst metro in China in which American firms lost to their German counterpart. It is possible that our rivals
vill now have the inside track in all the subway systems in China — where there is likely to be more
ystems built in the next two decades than all of Europe and North America combined.

Reason #4: Governments Award Contracts

It would be a great advantage to U.S. firms if all the contracts abroad were awarded by merit alone,
3ut we all know this is not the case. In the Big Emerging Markets, selection of the winning bid is made
vith heavy involvement by host governments -- overtly and behind the scenes. This is almost always the
ase in the big infrastructure projects, and in the big projects where governments are selling government-
wned companies to the private sector. Together, these two kinds of transactions constitute the bulk of
tgmf‘ cant deals in the Blg Emerging Markets.

It would be naive to think that competing foreign firms can win without support from their
overnments. In fact, the absence of demonstrated interest on the part of a home government in the project
hat its firms are bidding on is a disadvantage when every other government is in their ﬂghting for its
ompanies.

What choice, therefore, does our government have but to play the game, and play it hard?

Reason #5: Brutal Government-Supported International Competition

Let me say some more about the kind of competjtipn we face.




“We do not fear fair competition. In fact, we welcome it. But we should recognize the pressure
,?'govemments are under to support their exporters and capture market share, the cozy relationship in
fmany foreign countries between public and private sectors, and the highly aggressive export promoting role
“Hat foreign governments have been:playing for years.

Let’s look at the way other governments are actively helping their firms to compete:

American aircraft producers on a Saudi national airlines contract for $6 billion worth of aircraft, the
ijéupean partners involved in the Airbus consortium sent seven secretarial or ministerial level missions

, Saudi Arabia to advocate on behalf of their company and made another half-dozen or so high-level
yntacts.

- " When Secretary’ Brown was in"Brazil pressing on behalf of Americans for a $1.4 billion Amazon
asin surveillance system contract, a French minister was on the ground advocating just as hard for the
tench competitor.

" When I was in India in November, preparing for Secretary Brown’s upcoming trip, the United
ingdom trade minister arrived on the Concorde with some one hundred British business executives. In
4¢t, a broad array of British officials, including parliamentarians, industrialists, heads of Chamber of
¢mmerce, the Royal Family, and the Prime Minister, have been covering India for the past 12 months.
irect intervention by the Prime Minister on behalf of British companies involved in specific bids is not
ntisual. -

By leading a trade mission to China, Chancellor Helmut Kohl helped German businesses secure
contracts worth approximately $2.6 billion. Of course, Germany is not the only nation which has sent
time ministerial trade missions to China; so has Canada, France, the U.K., and Singapore.

‘-~ Brazil is another example. In 1994, Secretary Brown led a Presidential Business Development
Mission to Brazil. Within a six-month period, however, London sent four ministerial delegations — led
uccessively by the Treasury, the Ministry of Foreign Affairs, the Ministry of Trade, and by former Prime
Minister Thatcher.

JE——

: Foreign aid is being used in commercial competition. One of Japan’s primary competitive tools
s massive foreign aid. In the 1990’s, Japan’s aid level will be equal to the lending of the World Bank.

-Japan argues that for 90 percent of this there is no quid pro quo in the form of obligations on the part of
. the recipient to buy Japanese products. But frankly it is hard to tell, because the system of awarding such
‘aid is not clear to most people outside the Japanese government. What we do know is that American firms,
“highly competitive though they are, receive less than five percent of this "untied” aid.

o Japan's Official Development Assistance now has surpassed the World Bank and the Asian
- ‘Development Bank to become the largest donor of aid to China. We, of course, provide no aid to China.

Japan spends about $2 billion annually in Indonesia. Qur aid is around $100 million.

__ Most of Japan’s aid is not directed at humanitarian projects, but goes to support Japanese trade and
-investment.

All this must be seen in the context of dwindling U.S. aid, aimed almost entirely at non-commercial-

objectives, half of which goes to Egypt and Israel.

en mpanies are actually competing against foreign gove wned ises th
are financially supported by their government "parents.” '
’ Foreign competitors for air and rail transportation projects include Aeroport de Paris, the French
Government controlled airport authority; SOFRETU, the French Government’s transit export agency;
SOFRERAIL, the French Railroad engineering entity; Flughaven Frankfurt, the Frankfurt airport authority;
" and Transmark, the British National Railroads overseas consulting arm.
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In telecommunications, we face many competitors that are fully- or majority-owned by foreign
wrnments, including France Telecom, Deutsche Bundespost (Germany), and NTT (Japan).

A unique competitor in water, transportation, and infrastructure projects is NEDECO of the
stherlands, a consortium of ten of Holland’s consulting organizations with special links to ths Dutch

y ard. .
These and many other so called "parastatal® competitors receive financial support from their parents

péh'd lavishly on bid preparation cost and representative expenses.

: Foreign governments are devoting more resources to international commercial competition on the
g the ground than we are, In all of China, we have eleven foreign commercial service officers, hardly
‘enough to cover Guangdong Province and the-rest of southern China, the highest growth region in China.
Germany, a country one-third our size, is able to harness its entire Chamber of Commerce in China as an
anized. Government-Industry partnership for coordinating export promotion. France and Canada each
ave more officers than we do. Japan and Germany carry out high-profile trade events and other means
f support for their private sectors through well staffed and.funded, quasi-private trade promotion
organizations which far surpass our efforts. Each also provides considerable official development
‘assistance to support exporters. , '

o In Brazil, the biggest market in South America — accounting for nearly half the continent’s
_population, half its GDP, and half of its landmass — eighty percent of the French mission is directly
-engaged in commercial activities, compared to roughly 10 percent for the United States. There, too, the
‘German Chamber of Commerce is Bonn’s agent employing German civil servants and receiving tax benefits

.to fund trade promotion activities.

Foreign governments are partnering with_their firms in innovative ways that are hard for America

iven it ition ’s len elati ne d_gove
. Some examples: the Singapore government is building industrial communities in China, where
‘Singaporean firms will be located. -

In India, a Japanese industrial town, incorporating all infrastructure basics (power, water, sewage
‘treatment, and telecommunications) is being set up. -

In Indonesia, the Japanese and Koreans are each organizing consortiums in which their big firms
are bringing along their traditional smaller suppliers. The invisible hand of the two governments is part
.of their packages. : : '
B We are not even close to doing the same for U.S. firms. -

h

ne of the standard competitive tactics w i M n tajli erso
agency of a foreign government as "advisors,” These advisers then act to influence procurements for their
“countries’ businesses. ‘ , _ '

In Mexico alone, Germany has committed $3.5 million in 1994 to promote the exports of its
environmental technologies. In the past few years, the Germans have spent a total of $8.8 million for
technical assistance, including 24 technical experts assigned to the offices of the Mexico City Metropolitan
Commission for Environmental Protection and other key government agencies. When the specifications
‘for Mexico's environmental equipment are drawn up, who will be surprised if they match German
suppliers? '

A lot of competition is nat above board. A discussion of foreign competitors practices would be
divorced from reality if it did not include a recognition that tactics more "questionable” than those just

mentioned are a part of everyday competition for majorspgojects overseas. These practices include bribery.
American firms are prohibited by stringent laws and criminal penalties from any form of illicit payments,

'ji_istries,- including the ability to draw on government staff through government representatives on its




it some of our rivals give tax breaks for "fees" which are of dubious character.

©* . Let me reiterate that where the market mechanism is working, where bidding is open and
.f-n-ansparent, where host and home governments are notf involved, there is no need for U.S.
Government advocacy. We never intervene where there is no request from the U.S. company. If
the company is satisfied that the playing field is level, so are we. Even in circumstances where we
are asked to intervene, we have to satisfy ourselves that our companies are being tru!y disadvantaged
y the intérvention of other governments, including their failure to remove egregious trade barriers.

"HOW ADVOCACY WORKS
" Let me now turn to héw the system’actually operates.

Advocacy Network

As part of the National Export Strategy, we have created an' Advocacy Network composed of
epresentatives from each of the nineteen U.S. Government agencies that have a role in export trade
promotion. The network meets at least every month and is chaired by an Assistant Secretary of Commerce
* in the International Trade Administration. Members of the Advocacy Network are able to reach the highest
“levels of their agencies for quick response to advocacy requests from American business. The mandate
f the Advocacy Network includes the following: '

_ Strategic Planning: This interagency group is a forum that keeps the docket for all the projects we
- are considering. It orders priorities in light of fast-changing events, but it is also a way for us to keep our
“‘eyes on the horizon. At these sessions we can discuss how to react to an emergency situation, but we can
~ also ask one or two agencies to keep an idea on projects with a longer gestation period. At times, other
agencies of the U.S. Government are brought into the network process — for example, the Nuclear
Regulatory Commission for nuclear power pro;ects or NASA for satellite projects.

Information Gathering: Gathering accurate and up-to-date information on projects is, of course,
“critical.  We rely heavily on the U.S. & Foreign Commercial Service. But we are also helped by the
: ability to draw from the numerous other sources in all nineteen Advocacy Network agencies. For example,
-the Federal Aviation Administration at the Department of Transportation regularly interacts with aviation
+ authorities around the giobe. This provides a valuable source of information on aerospace infrastructure
© projects. Perhaps the principal supplements to Department of Commerce sources are those prowded by
the State Department, and the financing agencies — Ex-Im, OPIC, and the TDA

Project Vgttmg; One of the major functions of the Advocacy Network is to assist in the
" determination of whether it is appropriate to advocate on a particuiar project - particularly those that may
.. Taise environmental or workers rights questions. Where Ex-Im or OPIC financing is involved we do not
. provide advocacy if the project is outside their guidelines on these specific issues. Even where a project
" is within the guidelines, the views of other Advocacy Network members, such as Environmental Protection
" Agency and the Department of Labor, are often invaluable in determining whether advocacy is appropriate
for a particular project. As you can imagine, many other policy issues can arise when we consider whether
to support a particular project. We may have a question about whether to back a nuclear power project,
- for example. There may be an issue relating to the appropriateness of any commercial activity in a country
where we have serious foreign policy problems. Through the Network, we have an interagency sounding
board. If a particular policy issue is highly sensitive or controversial, we will kick it up to the National
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Economic Council or the Natiorial Security Council.
L L

" Financing: The ability to finance U.S. exports is an obvious key to U.S. success in gaining
pusiness abroad. Iwill discuss particular aspects of U.S. financing agencies in a moment, but let me point
out the tremendous advantage we achieve by bringing together through the Advocacy Network
representatives of Ex-Im, the OPIC, the TDA and the Department of the Treasury to work on particular
financing issues. For the first time, we have created a forum where programs of these agencies can be
‘used to supplement one another to the benefit of American business. '

For example, Ex-Im financing of the export content of a project has on several occasions been
“supplementary to OPIC guarantees or insurance on the investment portion. One example is the Dabhol
‘power project in India where Ex-Im is providing iimited recourse financing and OPIC will provide a $100
"million in all-fisk guarantees of debt financing ahd $200 million of political risk insurance for equity and
“debt financing. In some of these cases the feasibility studies for the project were initially financed by
_TDA. Agencies of other governments have long worked together on financing packages. Now, through
‘the Advocacy Network, for the first time we do, too. . ' -

L Performance Measures; the Advocacy Network has also been active in formulating the performance
~‘fneasures necessary to gauge the scope and direction of our advocacy effort. Typical quantitative measures
“include the export content of contracts secured and the number of jobs supported by those exports. Data
-i§ gathered to help the Administration continually evaluate its efforts. A summary of this information is
“included in annual reports to Congress on the National Export Strategy.

Advocacy Center

The Clinton Administration isn’t the first to help U.S. companies, of course. It is the first,
~however, to mount such an aggressive and systematic export promotion strategy and to infuse the entire
abinet with such consciousness for the need to do commercial battle in this fiercely competitive global
marketplace. :

. When the Administration first started to look at an export strategy, one of the glaring deficiencies
“was the lack of a "nerve center" for this activity. Advocacy tended to be rather ad hoc. There were
“several different agencies involved, including the White House. But nowhere was the process
 institutionalized and conducted as an ongoing function, Disparate offices were unconnected both physically
- and in terms of communication. There was no repository of data, and no institutional memory so that the
Government might learn from its experience or measure results,

There was no sense of the need to have the capacity to mobilize resources for the ongoing battle,
There was no dedicated cadre of people whose sole purpose was high-intensity advocacy.

3 To address these problems, last year we set up a permanent "war room" which we call the
- Advocacy Center, '

The Center has undergone quite a transition in the last year. At first, it was just a few people
rammed into a dim, government office. As the team became overwhelmed by requests to handle multiple
. projects, and to prepare Secretary Brown and others for high-level advocacy trips, it expanded to a few
more people, still without adequate facilities, including computers and software. Then, after the resounding
~success of several advocacy efforts — examples of which I will give in a minute — we took the decision
~ to make the "war room" what it should be, what it must be: a sizable operation, more akin to a Wall
{ Street trading floor than the office you'd find in a typical government building.

] And that’s just about what we are now. The new facility, located in the International Trade
¢ Administration of the Commerce Department, it is injgs final stage of construction. We are expanding
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. around 20 people. The Center is staffed partly by industry specialists, so that we can marshall the
squisite expertise for specific deals. It is tied into all parts of the Commerce Department, including our
\dustry and country desks, foreign and domestic commercial service, the Office of Business Liaison, the
;éneral Counsel, the Technology Ad[mmstrauon and the Bureau of Export Administration. It is linked
 all the departments and agencies of the Advocacy Network, with the same Assistant Secretary of
ommerce having immediate oversight of both the Advocacy Network and the Advocacy Center,

- Here’s how it works. A project comes in from one source or another. It could be through the
dvocacy Network. It could be from a U.S. Ambassador abroad or a CEO who has called Secretary

rown or another cabinet officer. It could be an alert from Ken Brody at Ex-Im or Ruth Harkm at QPIC. -

could be direct contact from a senior company official.

If we are going to move on the project — to make representations abroad, to mobilize government
nance — we need two things. First, we need a staffing capability to analyze and vet the request. Next,
/e need a sense of deal making urgency proportional to the high stakes.

) The Advocacy Center is designed to supply both.

Q_,S, Ambassadors And Their In-Country Teams

If the Advocacy Center may be called the Administration’s advocacy command post, the
mbassadors and their staffs — including the Foreign Commercial Service — are the front lines. Ihave had
e privilege of serving in three Administrations before this one, and in each case I spent some time in the
tate Department. I can tell you one thing for sure: never before have our ambassadors played so skillful
nd so aggressive a role in commercial affairs. In one embassy after another, America’s business interests
ave risen to the top of their priorities. Equally important, our diplomats are going head-to-head with their
>rexgn counterparts with enthusiasm and great energy.

The Foreign Commercial Service, which reports both to the ambassadors in the field and to the
ommerce Department, constitutes the ambassador’s troops. They too, have been doing a superb job, even
ough they are badly understaffed in many of the critical posts where our commercial mterests are
wshrooming. -

Our advocacy projects are often initiated by our embassies, which alert us to a looming problem
r competition. They may be the first to know, because U.S. executives routinely drop by to explain
hat’s going on with their projects. Alternatively, many times CEOs will conmtact us directly in
vashington. It doesn’t matter how the project initially comes to our attention, however, since we are all
n the same team, and the most critical issues quickly find their way to the Advocacy Network and Center.

nd in every case, before approaching a foreign government we will work out a strategy with our

mbassador on the spot, seeking advice about who to approach and how.

Financing Agencies

Over the past year, Ex-Im, OPIC, and TDA have spearheaded Administration efforts to develop
new, aggressive trade finance strategy to help American firms compete and win overseas. Together with
e Department of Commerce these agencies now meet regularly on a senior level to discuss a more
1tegrated approach to helping U.S. firms sell their goods and services abroad. We call this the National
xport Strategy "Rump Group" and I have the pleasure of convening it on behalf of Secretary Brown in
is capacity as chairman of the National Export Strategy.

Because our major competitors often prov1de concessionary financing for capital prOJects tied to
1e¢ purchase of that country’s goods and services, we have had to become increasingly aggressive in
ombating such tactics. Our goal is to see the total elimination of this kind of competition, and we have
een active in trying to negotiate and monitor common rules through the Organization for Economic
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ﬁel-ation and Development (OECD). _ :
""" But we have also decided two other things. One, until there is a real standstill on violations of the

ﬁég', we will not sit by and watch others win pivotal deals. And two, the best way to get others to abide
/ the rules is to demonstrate that even if they cheat, they won’t win. '

Ex-Im has now established a Tied-Aid Capital Projects Fund to counter and ultimately eliminate
e of trade-distorting foreign tied-aid credits. The Fund, operating with a budget of $150 million, seeks

level the international field for U.S. exporters.

-~ Ex-Im does not use the Capital Projects Fund to initiate credits, but is prepared to counter potential
yreign tied-aid. Whenever possible, Ex-Im seeks agreement among governments of the Organization for
conomic Cooperation Development (OECD) against providing tied-aid financing for projects. If such
greeiments are not reached, Ex-Im provides exporters with an early indication of its willingness to counter
oreign offers. . :

" The strategy is already helping U.S. companies compete on a more even basis with our major
ompetitors. Over the past year, Ex-Im announced its willingness to match, if necessary, foreign tied aid
n major projects. Among the ongoing competitions are contracts for an airport, a hydropower project,
nd medical equipment in China; locomotives, airport equipment, and a telecommunications system in
ndonesia; and power plant emissions scrubbers in Turkey.

OPIC has also become more aggressive, It has raised its project finance limits from $50 million
o' $200 million per project. Political risk insurance includes not only the traditional violence, war, and
xpropriation provisions but inconvertibility of currency as well. OPIC has made capital available for a
ariety of funds that take equity positions in projects. It has made up to $100,000 per project in assistance
or feasibility/pre-investment studies of environmental investment projects in Asia.

f Both Ex-Im and OPIC are moving towards the forefront of new ways to finance large projects

yverseas, further enhancing the prospect for our firms to compete.

A third type of financing occurs through funding of feasibility studies. The main operation here
s the TDA, into which we are consolidating all feasibility work. TDA enables American businesses to
become involved in the early stage of planning infrastructure projects overseas. The studies include advice
0 a host country about the availability of appropriate U.S. equipment and services — advice that often leads
o follow-up contracts for the feasibility study contractor and to U.S. exports during the project’s
§mp_1ementation. Like Ex-Im and OPIC, TDA has become more aggressive than ever. '

o | All three agencies lead trade and investment missions of U.S. business leaders. And under the
National Export Strategy all three agencies are working closely together to give U.S. firms a powerful,
combined financing capability to compete abroad. ' ' .

Presidential Business Development Missions e =

The Clinton Administration has given special priority to what we call Presidential Business
Development Missions as a tool of advocacy. These are not the usual trade missions that have taken place
;i;in past Administrations. The preparation is much more extensive. The effort is much more intense. The
focus is on real deals. The follow-up is comprehensive. And the results to date match the effort.

, I could illustrate these deal-making missions with reference to any one of several that Secretary
‘Brown has taken -- to the Middle East, to South Africa, to Russia, to Brazil and Argentina, to China. The
‘next trip is India, coming up next week, so let me discuss that one.

":’ The trip has been in preparation for several months. From the beginning, we have identified

dozens of projects in which U.S. firms have an intefest. Extensive information was gathered from the

5
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Embassy, through the Advocacy Network, and from American companies which are involved in India.

In November, I took a small delegation from the U.S. Government to New Delhi, Bangalore and

; Bombay We spent a week with U.S. Embassy officials, Indian government leaders, and a large number
- of people in both the U.S. and ,Indxan private sectors. On this basis, we put together a more refined
. analysis of the possibilities — not _]uSE for Secretary Brown’s trip, but for projects the Administration could

-support over the next few years. Incidentally, we had a starting point from the projects that Secretary
O’Leary had been pushing since her very successful trip to India last year She, in turn, will have our list
-when she goes back to India later this year,

When I returned from India, the projects on which we wanted to focus underwent a thorough

j :vetilng for all policy considerations. That vetting included both the embassy and the interagency Advocacy

. Network in Washington.

"Secretdty Brown’s advocacy ‘efforts will now focus on two kinds.'of projects -- those where

decisions could be accelerated because of his trip, possibly leading to the awarding of contracts, and those

-that we want to push along, but which have a longer-term horizon.

Following the trip, we will continue to track projects. Where there is a "Memorandum of

- Understanding" or a "Letter of Intent,” we will push for the next stage. - Where action has not taken place,
-'we will keep the project high on the radar screen. Our Ambassador and his team will continue to push
. So will all the cabinet and sub-cabinet people who will travel to India.

The follow up to a Presidential Business Development Mission often includes the establishment of

- an ongoing commercial forum where the two governments and their private sectors can continue discussions
~-on trade and investment opportunities in critical sectors. In China, we established a Joint Commission on
;Commerce and Trade to look at everything from telecommunications to environmental projects. In India,
. we plan to launch the "U.S.-India Commercial Alliance,” with particularly heavy focus on U.S. -Indza

- business ties in key industrial sectors.

. The Advocacy Center will be the captain of the follow-up team. The full-court press won't let up.

Other-Advocacy Tools

The advocacy team in Washington and the Ambassadors in our embassies abroad are one team.

When it is determined that a project is worth fighting for, we have several alternatives in addition to those
‘T have already discussed.

In virtually every case our a.mbassador will be asked to discuss the matter with senior officials of

.the host government. ———

In many cases cabinet officials like Secretary Brown will send a letter to the key foreign
government officials expressing the Administration’s strong views on the need for our open and transparent

_bidding process or, if the decisions are down to the wire, on the hope that U.S. firms are seriously

“considered. Many times, such letters are followed-up with direct phone calls from Washington, often with
. personal visits either at subcabinet or cabinet level, too. We also take every opportunity to push projects
~.of U.S. firms in the course of doing other business with foreign governments. For example, not long ago
- Secretary Brown was at the headquarters of the European Union in Brussels on consultations about trade

~and telecommunications policy. While there he took the opportunity to meet with top officials in the
- Belgian government to support several American firms competing for a privatization project. The last time

I went to Japan for trade negotiations under the "framework," I spent a good deal of time pressing on
behalf of U.S. firms bidding on the Nagano Olympics.
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We, of course, seek oppo&_unities to promote U.S. sales and support American jobs wherever we
i them throughout the world — without rigid, preconceived notions of geography and sector. The key
e is that a U.S. firm comes to us for help, the playing field is not level because of another
,ernment’s involvement, and the project is important to the U.S. economy. Nevertheless, given scarce
gurces and the need to build expertise, we do need a combined geographical and industry focus.

© Our primary country focus is the Big Emerging Markets - the BEMs.*

In Asia they are the Chinese Economic Area {which includes China, Hong Kong, and Taiwan),
uth Korea, Indonesia, and India; in Africa —~ South Africa; in Central Europe -- Poland and Turkey; and
Latin America — Mexico, Brazil, arid ‘Argentina. o
. Our calculations indicate that by the turn of this century — less than five years away - the ten
Ms as a group will be importing more from us than either Japan or the European Union, By the year
, their imports could well exceed those from both Japan and Europe combined. In fact, during the
od 1990 - 2010, the BEMs could account for $1 trillion in incremental U.S. exports. '
.- Our exports to-the BEMs totalled $106 billion in 1992, approximately a quarter of our exports.
it while the ratio of Big Emerging Market’s GDP 1o the Industrialized World’s GDP is 1 to 4 today, it
be 1 to 2 in less than 20 years. We expect that BEMs will more than double their share of world
ports, as well, rising to nearly 27 percent by 2010. No other category of market shows such dramatic
owth potential. :

' In our in-depth studies of such BEMs as Indonesia, China, Argentina, and Brazil, we have
ulated a vision of the areas where their imports are likely to be greatest. This, in turns, leads to our

Several clusters of industries are high on the list. They include:

° Information technology, including telecommunications, computers, and software;

° Environmental technology, including pollution control equipment and consulting services;

° The transportation industry, including aviation, automotive trade, and the services and
equipment needed to build modern rail systems and airports; 7

¢ Energy technology, especially for the soaring demand for electric power;

¢ Health care technology, including advanced medical equipment, pharmaceutidal,

biotechnology, and hospital management services;
° Financial services, including banking, insurance, and the securities business.

: As in the BEM category itself, these "Big Emerging Sectors” are illustrative; they are not 6ur
clusive focus and priorities may change. We also have a great interest in advanced materials, in the
emical industry, and in industrial machinery, for example, all of which could be added to the initial list.

ut it is crucially important to have a starting point and a focus to our efforts.

4 For a more complete explanation of the Big Emerging Markets Strategy and how
we are implementing it, see "Big Emerging Markets: International Commercial Policy for
the Twenty-First Century,” before the New York Chamber of Commerce and the New York
City Partnership, N.Y., N.Y., December 2, 1994.
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mall and Mediym-Si

; " Advocacy isn't just for the big guys. We are deeply committed to our efforts beyond the Fortune
compames

"7 In fact, the lion’s share of our human and financial resources in trade promotion at Commerce are

¢voced to those who can benefit most-from federal government assistance ~ small and medium sized

aimercial officers in our embassies around the world, strongly supported by their ambassadors, make
epresentatxons on behalf of small and medium-sized U.S. firms everyday. Their efforts are multiplied by
thers in the Administration from State, Treasury, Energy, and Transportation -- because we are keeping
imnlar lists now, coordinating approaches, following up on one another’s efforts.

Moreover, every one of the Presidential Business Development Missions and, for-that matter,

mua]ly all the more routine tradé niissions, in¢lude executives from small and medium-sized firms, A
examples: The CEO of a company called Environmental Remediation Technology, based in Clinton,

ssissippi and employing 5 people went to Russia with Secretary Brown. The CEO and owner of
ystems Intégrated, from Orange, California and employing 50 people, went to China. The CEO of
_/‘rooks Sausage Company, from Kenosha, Wisconsin (100-150 employees) went on the mission to South
frlca

December 1993, for example, Secretary Brown led such a mission to Mexico. Next month, one of our
istant Secretaries will lead a similar trip to Brazil after having led successful missions to South Africa
Mexico again this year. Our new Export Assistance Centers around the United States are designed
s;Sec:ally to service smaller firms wishing to have government help. They consolidate under one roof the
full services of all our export promouon agencies, including financing, thereby creating a one-stop location.
’T_'hese centers are up and running in Baltimore, Chicago, Los Angeles and Miami. Eleven more are
lanned for 1995 in the following cities: Atlanta, Boston, Cleveland, Dallas, Denver, Detroit, New
rleans, New York, Philadelphia, Seattle, and St. Louis.

In addition, we are making a major effort to link our federal efforts to state and local export
romotion services where small and medium-sized companies are more heavily involved. This is one of
ur big goals for 1995. Just this morning, I met with an organization called the New York City
artnership to discuss how we can work more closely with the city’s export promotion agencies. Later
this month, we will be deepening such linkages with organizations in California. We will mount many
ore efforts like this.

In several countries, we have now established special U.S. Commercial Centers outside of the
‘mbassxes to provide a broader range of export enhancing activities for U,S, firms, particularly smaller
nes that do not have foreign operations and support systems, and need information and marketing help.
Last year, we opened U.S. Commercial Centers in Sao Paulo and in Jakarta, ‘We plan to establish one in
hanghai this year, and eventually in India and in all the other Big Emerging Markets. We have recently
up several similar business centers throughout the former Soviet Union,

Occasionally it is said that the Administration is focusing on helping big companies to win deals
abroad and neglecting the needs of small and medium-sized companies to export or otherwise penetrate
world markets. This is a serious misreading of our efforts and our goals. :

It is true that high-intensity advocacy makes the headlines, and it is also understandable, I believe.
In addition, it is important to realize that there is little else that the government can do for the Fortune 500,
or they are generally far ahead of us in how to deal in the global market, which should also not be a
urprise. Moreover, don't forget that when a big firm wins a big deal overseas, the fortunes of many small
and medium-sized suppliers - and the thousands of communities in which they reside —~ are boosted, too.

ompanies. Direct support for these firms may not always involve top cabinet officials, but senior.

- We also have programs targeted on minority-owned businesses. On the eve of the NAFTA vote .
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.But this is just part of the story. Most small and medium-sized firms don’t ask for or need high-
ity advocacy. They need trade financing and working capital. They need marketing advice. They
introductions to foreign deci"siopmakers. : T

Helping these smail and medium-sized firms in this way constitutes most of what the International

ade Administration does. .

" In our data bases of thousands of "success stories,” over 90 percent of the cases involve smalil and
dium-sized firms. . , - :

" About 80 percent of the budget of the U.S. & Foreign Commercial Service and nearly 60 percent
what we spend on export promotion in the International Trade Administration is aimed at helping small
4 medium-sized businesses. Virtually all the export promotion events sponsored by the US&FCS are

med at small and medium sized firms -- trade shows, trade missions, etc. :
To take another example, wé have a Trade Information Center that anyone can cail (1-800-USA-

TRADE) for exporting help. In 1994, we received over 57,000 calls. -Ninety-six percent were from small
businesses; 55 percent of the calls were from representatives of companies who employed less than 10

.'_plle.

EXAMPLES OF ADVOCACY EFFORTS

I want to turn now to some specific examples of our advocacy efforts. In what I am about to
escribe, however, there should be no inference that somehow the U.S. Government itself wins deals
r deserves credit for the contracts. In every case, it is the U.S. firm that has invested the time and
‘fesources. If a contract has been won, it is because the firm had the best product. But as I said
‘before, when the playing field is artificially tilted because their governments are weighing in, it helps to

‘have Uncle Sam on your side.

. Bragl Iv. ¢

- The Brazilians decided some time ago that they needed a way to monitor what was happening in
the vast Amazon basin. "SIVAM" is a Brazilian acronym for the surveillance project, which consists of
“mixed satellite/aircraft/radar system that would allow Brazilians to spot environmental degradation (such
as destruction of rain forest), to be more effective in drug interdiction, and to serve other land use planning
- purposes. : o '
Last spring, the project was offered for international bids and in the final round the bidders boiled
~down to a U.S. consortium lead by Raytheon and a French group lead by Thompson CSF. The French
_'were extremely aggressive both through their embassy and their offering of financing. They were close -.
“ - very close — to winning the deal. ' a -

In late March of 1993, I was down in Brazil to look for opportunities to promote the U.S.
" commercial interests and to lay the groundwork for a Presidential Business Development Mission which
- Secretary Brown would lead a few months later. As a result of work pulled together by the Advocacy
‘Network and the Advocacy Center, I was armed with detailed information on the SIVAM Project.
" 'Working with the Embassy, I met with senior Brazilian officials to tell them how important the deal was
" to the United States, and I met with representatives of the U.S. firms involved. From Brazil, I called Ken
. Brody, chairman of Ex-Im, and to Secretary Brown to alert them to the competition our companies were
“ facing and the very real prospect we would lose the deal because of French aggressiveness.

: When I returned to Washington, we continued to monitor the project until Raytheon came in to see
. several agencies, saying they had all but lost the deal to the French, alleging massive French government
- support, pointing to the fact that the French companies involved were state-owned companies, and asking
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all stops to be puiled out. At that eleventh hour, the Advocacy Network was called into action and we
¢ every day, at 8:00 a.m., for about two weeks to plan and implement a strategy. I chaired the group,

u

, reported to Secretary Brown every afternoon to receive guidance. -
: _

~ In rapid order we were able to make several things happen. First, the head of our National Oceanic
d Atmospheric Administration contacted his counterpart in Brazil to say how important the project was
the Administration. His letter was followed by one from the Directar of the Environmental Protection
jency and by the head of NASA to their counterparts in Brazil, Meanwhile, both Ex-Im and OPIC were
amining financing alternatives with the U.S. consortium, and reporting back to our group. TDA was
eparing a proposal, tco. Then Treasury contacted the French government and asked for information
garding their financing offer, :nformation which was, never received in a form that was ¢clear enough for
“1o be sure exactly what they were offering. So, in the heat of the competition, Ex-Im had no choice
t to tell the Brazilians that it would matéch’ the French government’s offer. - On top of that, President
linton then sent a letter to the President of Brazil, expressing support for the U.S. team.

Secretary Brown then went to Brazil with a group of U.S. chief executive officers, including the
jairman of Raytheon. Just as the French had been doing for many months, the Secretary and his'
slegation pressed hard for U.S. interests. Nothing was decided while they were there. '

But when he returned, Brown was on the phone virtually everyday with Raytheon, Brazilian
fficials, and Ken Brody of Ex-Im. Our embassy in Brasilia was working around the clock on the project.
few weeks later, Secretary Brown and Raytheon were notified that the Brazilians decided in favor of the
'S, group. The result was that the Brazilians saw that based on price and technical quality, the Raytheon
ffering was superior and awarded the contract on that basis. The amount of that contract alone was $i.4
illion with a U.S. export content of approximately $700 million. The export content alone should support

ome 12,000 to 15,000 higher-paying jobs in the United States.
| China: Multiple Projects and McDonnell Douglas

China is an important case study, because it illustrates how our advocacy system works when it
omes to a market with many megaprojects, but one where the foreign competition is exceptionally fierce,
00.
. On September 2 of this year, Secretary Brown concluded a Presidential Business Development
Mission to Beijing, Shanghai, Guangzhou, and Hong Kong. A variety of deals were concluded,
ggregating to approximately $6 billion dollars. Equally important, Brown was pushing for over $25
hitlion in projects that could be awarded months, even years, after the trip was over, Among the firms
involved were Pitmey Bowes, TRW, Sprint, IBM, Westinghouse, AES Corporation, Entergy, General
Electric, and AT&T. It was, without doubt, a highly successful mission, but the results were not achieved
overnight. ‘ ' -
In fact, there were two preparatory trips to China to identify projects and try to push them along.
In addition, in the spring of last year, the Chiness Minister for Trade, one of the key Vice Premiers, and
one of the most important Chinese officials dealing with science and technology, all visited the United
States, where several senior officials in the Administration pressed hard on behalf of specific deals pending
for U.S. firms. For several months, our ambassador in Beijing was pushing Chinese officials on these
same projects. '

In Washington, there was heavy vetting of the projects by the Advocacy Network. The Advocacy
Center was in full gear, Secretary Brown and his staff were in constant communication with key American
firms doing business in China. '
: When Brown arrived in China with 25 CEOs representing small, medium and large companies and
a high-powered interagency delegation, there was no doubt in our minds, or in the minds of top Chinese
officials, what we were after. We had done our homework, and we had worked closely with our Chinese
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eounterparts so that they had focused on the same priorities we had.

", Secretary Brown had a clear mission. A centerpiece of every discussion he had was the deals
sought by U.S. firms. He brought these up in big meetings and small. He talked details. These
discussions took place with the President of China, the Prime Minister, two Vice Premiers and several
Ministers. Our ambassador was following up on the heels of every discussion.

. Asin the case of SIVAM, not everything happened on the trip itself. In fact, from the minute his
j‘glane returned to Washington, Secretary Brown led an intensive push to close some of the deals that were
“gtill open. -
. One of these was a major aircraft sale to China by McDonnell Douglas. The firm had an existing
:agreement with China to deliver 40 aircraft to the Chinese beginning in 1997 with options that would allow
for an additional 130 planes by the end of the decade. The total value of the 40 aircraft program
“gxceeded $1.2 billion. The contract could be worth as much as $7 billion if all 170 planes are delivered.
“However, Beijing wanted the planes built in China. _

-~ In November, months afier the mission, Chinese Vice Premiere Li Langing, with whom Secretary
“Brown had had long discussions on the project in Beijing, came to Washington. While he was there,
“McDonnell Douglas signed a Trunk Aircraft Program Contract Amendment, which modified the pre-
xisting agreement by specifying that the first 20 aircraft would be produced in Long Beach, California

“instead of China. The benefits to the economy of California should not be overlooked.

Indonesia; Paiton Power Project

In late 1991, Indonesia announced plans to do what others in Asia had failed to do — initiate an
xtensive private power program. To achieve this goal, the government decided to invite foreign companies
o bid on the first privately-financed build-own-transfer power plant in Paiton, East Java. The project,
valued at over $2.6 billion, involved setting up a turnkey operation equal in generating capacity to over
37 percent of Java’s current electrical supply. :

_ Dozens of companies expressed interest, but in the end only two proposals were submitted. The
fist was from a U.S. company, International Electric Incorporated (IET). The second was from an
Indonesian consortium, Bimantara, who had partnered with Hopewell Group of Hong Kong. Hopewell,
owned by the billionaire industrialist Gordon Wu, was a hands-down favorite given the depth of its
experience building large power plants in Asia. However, within five weeks after submitting their joint
proposal with Bimantara, Hopewell dropped out. Bimantara then approached IEI about partnering on the
bid.
The Indonesian government, citing a need for more competition, called for a second round of
proposals. A U.S. lead consortium of Mission Energy, General Electric, and Mitsui responded. With two
bids in hand, the Indonesian government opened negotiations with IEL. The negotiations, after six months
of false starts, collapsed completely, paving the way for Mission Energy to negotiate in earnest for the
Paiton Project. ,

B Over the next twelve months, the U.S. Government moved into action to support Mission Energy.
The U.S. Ambassador to Indonesia wrote letters of support on behalf of Mission Energy, and sent
Washington monthly updates on how the Paiton Power Project talks were progressing. When it looked like
the negotiations might stall, our Ambassador arranged for the Indonesian Paiton Power Purchasing
Negotiating Team to visit Washington in April, 1993 to meet with select U.S. Government officials at the
‘Departments of Commerce, Energy, State, and Ex-Im Bank. Secretary Brown, in bilateral meetings with
‘key Indonesian government officials, also raised U.S. support for Mission Energy, and sent advocacy
letters of support to key Indonesian Ministers involved in the project on Mission’s behalf. In early 1994,
‘T went to Indonesia with a small group from Comumerce and pushed the project with senior government
officials in Jakarta. All of these efforts were undertaken to ensure that Mission had the support it needed.



In fact, Mission needed to fight hard to keep its competitors at bay, for companies like Hopewell of Hong
Kong and others were still hoping they would find a way to get back in.

. In the end, the two-year’long effort to support Mission Energy’s bid paid off. Secretary Brown
durmg his November 1994 visit to jakarta witnessed the signing of the Paiton Power Purchase agreement
between the Indonesian government and Mission Energy. According to Mission Energy’s press release,
the total value of U.S. goods and services is expected to exceed SSOO million and the project is estimated
o support 5,000 U.S. jobs. _

Mexico: Environmental Projects

Not all the advocacy we do is so high profile. And, as I said before, most of it relates to non-
Forrune 500 firms. The case of environmental projects in Mexico is illustrative. .
Following from the NAFTA agreemént and the Administration’s strong commitment to protecting
the environment, a key component of our National Export Strategy became helping U.S. firms to penetrate
the market for environmental technology and services south of the border. We established a special deputy
assistant secretary for environmental exports in the Department of Commerce. We did extensive market
studies. We sent senior officials to Mexico to explore possibilities for U.S, firms,
The market for-environmental products in Mexico is highly competitive with the Germans and
Japanese focusing intensely on gaining market share, with considerable support from both Bonn and Tokyo.
For the most part, the Administration’s advocacy tools in the environmental sector of Mexico have
consisted of working closely with U.S. companies to provide marketing advice and financing. The
Advocacy Center is providing backup as necessary, but our embassies and government financing agencies
In Washington are bearing most of the load.

And there have been some real successes.

In June 1994, United States Filter Corporation won a bid to invest $20 million Cuernavaca, Mexico
o build the country’s first privately-funded wastewater treatment plant. U.S, Filter will operate the plant
for 13 years, and then turn over responsibility for the plant to Cuernavaca. This project was important
for two reasons: first, it represented the first major U.S, environmental investment in Mexico since the
passage of NAFTA; and second, it was the first U.S. presence in a market that will eventually build or
upgrade more than 100 municipal wastewater treatment plants over the next five years. These projects
represent approximately $770 million in potential business for U.S. companies.

In early summer 1994, Metaclad Corporation won a permit to build and operate Mexico’s first
integrated hazardous waste treatment plant. The projected long-term value of this investment is $100
million. This project represents the first U.S. presence in a market that will implement approximately $1.4
billion in hazardous waste management and treatment projects in the next few years,

ﬂafland; Strategically Supporting Contracts Which Can Lead to Substantial U.S. Exports

Sometimes we push hard for engineering and design contracts which will lead to substantial U.S.
sales in the future.

After months of review, the field of bidders for the engineering design contract for Bangkok’s
second international airport, requiring over $1 billion in construction, was reduced to two contestants —
the U.S. consortium of Murphy Jahn-Tams and the French Government Agency, Aeroport de Paris. Both
. bids were close in terms of technical merits and price. However, the French government was enhancing
- Aeroport de Paris’s bid with advocacy efforts such as offering soft loans for project components and
~ sponsoring a trip to airport facilities in France for the decision makers. The French were expected to win
~ the deal. Therefore, U.S. Government advocacy assistance became the ammunition needed to counteract
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o French efforts and level the playing field. e

 Officials at the U.S. Embassy recognized the need for advocacy at the early stages of the bidding
--pr"ocess and provided continuous support through the ambassador and commercial officers who met with
:and sent letters to the Thai Prime Minister and other decision makers.” When advocacy became the needed
‘weapon for a U.S. win, the interagency advocacy network kicked into high hear and implemented strategic
ctions. An advocacy team was established including Ambassador Lamberston and his commercial officers
ong with the Departments of Commerce, State, and Ex-Im, and TDA. State Department Under Secretary
pero advocated on behalf of the U.S. firms during her visit to Bangkok in early 1994 and her October
- meeting with Deputy Prime Minister Supachai. Secretary Brown advocated for the U.S. bid during his
ilateral-meeting at-APEC-last November. -Ex-Im offered competitive financing to match the French soft
ans and Chairman Brody provided a strong advocacy letter to the Thai government. TDA offered a

1$500,000 training grant and a letter of support. E

The U.S. team was selected to conduct the design work. - The company is currently negotiating the
cice to do the work. Once the contract is signed, it is expected that a significant portion of the $1 billion
irport construction projects will go to U.S. firms for contracts such as avionics/navaids, communications
ystems, baggage handling systems, passenger loading bridges, people movers, etc. In addition, the facility
ill be an international showcase for aviation and airport technology.

OVERALL RESULTS

In these days of severe pressure on budgets and intense attention to government efficiency, it is
\ore important than ever to try to measure the cost effectiveness of any government activity. Advocacy
s no exception. We need to be effective, and we need to be satisfied with the results.

‘_ In 1994, the Clinton Administration was involved in providing advocacy on transactions —~ where
U.S. companies got the business -- with a U.S. export content of some $20 billion, That is export content.
The value of the transactions themselves is estimated at somewhere around $46 billion. Twenty billion
ollars of exports is estimated to support some 300,000 U.S. jobs which, on average, pay more than other
obs, as I mentioned at the outset.

: When it comes to small and medium-sized businesses, while our records are not complete, they do
how that the Advocacy Center itself has assisted in securing $1 billion in contracts, with approximately
500,000,000 in U.S. export content, supporting about 8,000 jobs. .- --—- ’

, This is not a bad record for one year. My guess is, moreover, that it substantially underestimates
the value of advocacy since we still do not include the numerous interventions that our Ambassadors are
ncreasingly making, nor the many seemingly routine activities that seem to pay off. Not long ago, just
o take one example, a company in Maryland asked us to intecvene in a heated competition taking place
in Vietnam. It first made contact with our new Export Assistance Center in Baltimore, which then
contacted the Advocacy Center. After vetting the project, we determined there was a solid case. But we
have no official relations with Viemam, so all we could do-was to send some strong, detailed advocacy
etters. We did. The company won the deal. The number of such letters that we in the Administration

send like this are too many to count.
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REFLECTIONS ON THE FUTURE
We have had to make up for many years when other governments recognized the nature of

mtemauonal competition -- and took operational steps to deal with it — while we were preoccupied with
ther things. But in 1993 and 1994, we have made great strides in catching up.

Now that we have a system up and running, we have to turn up the heat. There are several
imperatives now, including the following:

-—- Eirst, -it is vital that budgetary. pressures not undercut the resources of our government financing
agencxes at precisely the time when they have become more important than ever in helping U.S. companies
in deals abroad and create good jobs at home. It’s a simple pmposmon without highly competitive
inancing from Ex-Im, OPIC, and TDA, American firms will loose out in gvery one of the Big Emerging
Markets. P

: Second, I hope I have made it clear how important the U.S. & Foreign Commercial Service is to -
oth high-intensity advocacy and to helping small and medium sized firms. We will need to strengthen
the U.S. & Foreign Commercial Service, particularly in the high growth Big Emerging Markets where we
are often woefully unstaffed. We also need to sharpen our industry and country expertise, from a
commercial perspective, in the U.S. government.

Third, we need to continue our expansion of export promotion efforts focussed on small and
edium-sized businesses, and to do an even better job. 1 discussed a lot of the things we are already
oing. However, we need a better way to communicate our range of services to the very large universe
f smaller firms in the U.S. We need to be ahead, or at least stay even with, the latest information
chnology now available to U.S. firms. We are not where we want to be when it comes to financing
ternatives for smaller exporters. Our links.to-state and local organizations could be deeper and broader.
While we are moving in every one of these directions.

Fourth, as in virtually every other area of policy, we need to communicate our advocacy goals and
trategy better r.han we have, and to a much wider audience in the United States. The purpose is not just
let people know what we are doing but to make sure they have access to our work if they want it. With .
new Congress in place, we need especially to gain legislative support and understanding for the ;
ubstantial efforts we are making, the results we are achieving, and the need to turn up the heat even |
further for the future. f

Finally, it is important to underline the Administration’s desire to remove itself and other i
overnments from intervention in the global marketplace, Our goal is simple: a global marketplace that
as free and fair competition among private companies. To this end, it is important to keep up pressure
in international organizations and on individual countries to have workable constraints on export subsides,
ixed credits, illicit payments, etc. But until the playing field is level and clean, until our trading partners
come to the table with the serious intent to jointly police an open market, surely we would be crazy to
gnore our vital interests,
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Let me end with a simple point that Secretary Brown has made on several occasions.

We have a strategy, and it is working. It is producing'real results for the United States — real
jeals, real jobs, real community development.

I believe that advocacy is an excellent example of government effectiveness in these changing times.
What we are doing is a break from the past ~ not just dxfferent for the sake of being different, but different
because we are making -a difference.

Yes, we can do even better, And yes, we must.

" But in the post Cold War World, where economic competition is the great challenge of our times,
if we do not compete to win, then we will lose. There is no middle ground.

“Thank you very much,

———
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Industrial Espionage Act of 1996

. !
F

$1556 1S
" 104th CONGRESS
2d Session

" To prohibit.economic espionage, {0 provide for the protection of United States proprietary
economic information in interstate and foreign commerce, and for other purposes.

IN THE SENATE OF THE UNITED STATES
February 1, 1996

Mr. KOHL (for himself and Mr. SPECTER) introduced the following bill; which was read twice
and referred to the Committee on the Judiciary

A BILL

To prohibit economic espionage, to provide for the protection of United States proprietary
economic information in interstate and foreign commerce, and-for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled, '

SECTION 1. SHORT TITLE.

This Act may be cited as the “Industrial Espioﬁage Act of 1996'.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS- Congress finds that--

(1) sustaining a healthy and competitive national economy is imperative;

(2) the development and prdduction of proprietary economic information involves every aspect of
interstate commerce and business; :

(3) the develdpment’, production, protection, and lawful exchange, sale, and transfer of proprietary
economic information is essential to maintaining the health and competitiveness of interstate
commerce and the national economy; o

(4) much proprietary ecdnomic_ information moves in interstate and foreign commerce and
proprietary economic information that does not move in interstate or foreign commerce directly
and substantially affects proprietary economic information that does; .

(5) the theft, wrongful destruction or alteration, misappropriation, and wrongful conversion of

proprietary economic information substantially affects and harms interstate commerce, costing
United States firms, businesses, industries, and consumers millions of dollars each year; and

(6) enforcement of existing State laws protecting proprietary economic information is frustrated

by the ease with which stolen or wrongfully appropriated proprietary economic information is
transferred across State and national ltaoundarig:g.3




(b) PURPOSE- The pui'pose of this Act is to promote the development and lawful utilization of
United States proprietary economic information produced for, or placed in, interstate and foreign
commerce by protecting it from theft, wrongful destruction or alteration, misappropriation, and

conversion. g

i

SEC. 3. PREVENTION OF ECONOMIC ESPIONAGE AND PROTECTION OF

PROPRIETARY ECONOMIC INFORMATION IN INTERSTATE AND FOREIGN
COMMERCE. |

(a) IN GENERAL- Title 18, United States Code, is amended by inserting after chapter 89 the
- following new chapter:

~CHAPTER 90--PROTECTION OF PROPRIETARY ECONOMIC INFORMATION
Sec.

1831, Definitions.

. *1832. Criminal activities affecting proprietary economic information.
*1833. Criminai forfeiture.

"'1834. Import and export sanctions.

1835, Extra territoriality.

*1836. Construction with other laws.

*1837. Preservation of confidentiality.

*1838. Law enforcement and intelligence activities.

*Sec. 1831, Definitions

*As used in this chapter:

'(1) The term ‘person’ means a natural person, corporation, agency, association, institution, or any
other legal, commercial, or business entity.

*(2) The term "proprietary economic information’ means all forms and types of financial, business,
scientific, technical, economic, ot engineering information, including, but not limited to, data,
plans, tools, mechanisms, compounds, formulas, designs, prototypes, processes, procedures,

programs, codes, or commercial strategies, whether tangible or intangible, and however stored,
compiled, or memorialized, if--

'(A) the owner has taken reasonable measures to keep such information conﬁdential;' and

*(B) the information derives independent economic value, actual or potential, frdin not being
generally known to, and not being readily ascertainable, acquired, or developed by legal means by
the public. ‘

*(3) The term “owner' means the United States person or persons in whom, or United States
Government component, department, or agency in which, rightful legal, beneficial, or equitable
title to, or license in, proprietary economic information is reposed.

*(4) The term ‘United States person' means--

"(A) in the case of a natural person, a United States citizen or permanent resident alien; and

: .. 394 . - .
*(B) in the case of a non natural person, an entity substantially owned or controlied by the United




"gtates Government or by United States citizens or permanent resident aliens, or incorporated in
" the United States.

Sec. 1832. Criminal activities affecting proprictary economic information

‘(a) Any person, with intent'to, or reason to believe that it will, injure any owner of proprietary
economic information having a value of not less than $100,000 that is produced for, or placed in,
interstate commerce, and with intent to convert it to his or her own direct use or benefit or the
direct use or benefit of another, knowingly--

(1) steals, wrongfully appropriates, takes, carries away, or conceals, or by fraud, artifice, or
deception obtains such information;

(2) wrongfully copies, duplicates, sketches, draws, photographs, downloads, uploads, alters,
destroys, photocopies, or replicates such information;

'(3) receives, buys, or possesses such information, knowing the same to have been stolen or
wrongfully appropriated, obtained, or converted;

*(4) attempts to commit any offense described in paragraphs (1) through (3);
‘(5) wrongfully solicits another to commit any offense described in paragraphs (1) through (3); or

*(6) conspires with one or more other persons to commit any offense described in paragraphs (1)
through (3), and one or more of such persons do any act to effect the object of the conspiracy,
shall, except as provided in subsection (b), be fined not more than $250,000 or imprisoned not
more than 15 years, or both,

._ - (b) Any corporation that commits any offense described in paragraphs (1) through (6) of
subsection (a) shall be fined not more than $10,000,000.

‘Sec. 1833. Criminal forfeiture

*(a) Notwithstanding any provision of State law, any person convicted of 2 violation under this
chapter shall forfeit to the United States-

‘(1) any property constituting or derived from, any proceeds the person obtained, directly or
indirectly, as the result of such violation; and :

*(2) any of the person's propetty used, or intended to be used, in any manner or part to commit or
facilitate the commission of such violation.

*(b) The court, in imposing a sentence on such person, shall order, in addition to any other
sentence imposed described in this section. : :

*(c) Property subject to forfeiture under this section, any seizure and disposition thereof, and any
administrative or judicial proceeding in relation thereto, shall be governed by section 413 of the
Comprehensive Drug Abuse Prevention and Control Act of 1970 (21) U.S.C. 853), except for
subsection 413(d) which shall not apply to forfeitures under this section.

(d) Notwithstanding section 524(c) of title 28, there shall be deposited in the Crime Victims Fund
established under section 1402 of the Victims of Crime Act of 1984 (42 U.S.C. 10601) all
amounts from the forfeiture of property under this section remaining after the payment of
expenses and sale authorized by law.

*Sec. 1834, Import and export sanctions
*(a) The President may prohibit for a period of up to 3 years, the importation into, or exportation

from, the United States of any product produced, made, assembled, or manufactured by a person
convicted of any offense described in section 18335



) The Attorney General may impose a civil penalty not to exceed 5 times the value of the
exports or imports involved or $100,000, whichever is greater, against any person who knowingly
‘violates any order of the President issued under the authority of this section. Such penalty may be
-imposed only after notice;and opportunity for a hearing on the record in accordance with sections
‘554 through 557 of'title 5.

“Sec. 1835, Extra territoriality
*(a) This chapter applies to conduct occurring within the United States.

‘(b) This chapter applies to conduct occurring outside the territorial and special maritime
jurisdiction of the United States, its territories, and possessions if--

"'(1) the offender is a United States person; or .

'(2) the victim of the offense is an owner (as defined in section 1831), and the offense was
intended to have, or had, an effect in the United States.

.' .‘”Sec. 1836. Construction with other laws

"This chapter shall not be construed to preempt or displace any other Federal or State remedies,
whether civil or criminal, for the misappropriation of proprietary economic information, or to
affect the otherwise lawful disclosure of information by any government employee under section
552 of title 5 (commonly known as the Freedom of Information Act).

~ “Sec. 1837. Preservation of confidentiality

'In any prosecution under this chapter, the court may enter such orders and take such other action
as may be necessary and appropriate to preserve the confidentiality of proprietary economic

- information, consistent with rule 16 of the Federal Rules of Criminal Procedure, the Federal Rules
of Evidence, and other applicable laws. An interlocutory appeal by the United States shall lie from
a decision or order of a district court authorizing the disclosure of proprietary economic
information.

"Sec. 1838. Law enforcement and intelligence activities

"This chapter does not prohibit any lawfully authorized investigative, protective, or intelligence
activity of a law enforcement agency of the United States, a State, or a political subdivision of a
State, or an intelligence agency of the United States.'. _

(b) TECHNICAL AMENDMENT- The table of chapters for title 18, United States Code, is
amended by inserting after the item relating to chapter 89 the following new item; 1831".

- SEC. 4. WIRE AND ELECTRONIC COMMUNICATIONS INTERCEPTION AND
- INTERCEPTION OF ORAL COMMUNICATIONS. : :

Section 2516(1)(a) of title 18, United States Code, is amended by inserting ‘chapter 90 (relating to
economic espionage and protection of proprietary economic information in interstate and foreign
commerce),’ after "title:". ‘

Return to the Security Resource Net
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Economic Security Act of 1996

104th CONGRESS
2d Sessioni

To prohibit economic espionage, to provide for the protection of United States vital proprietary
economic information, and for other purposes. IN THE SENATE OF THE UNITED STATES

 February 1, 1996

-"'Mr. SPECTER (for himself and Mr. KOHL) introduced the following bill; which was read twice
- and referred to the Select Committee on Intelligence A BILL '

" To prohibit economic espionage, to provide for the protection of United States vital proprietary
© economic information, and for other purposes.

. Be it enacted by the Senate and House of Representatives of the United States of America in
. Congress assembled,

.'SECTION 1. SHORT TITLE.

 This Act may be cited as the "Economic Security Act of 1996'.
- SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS- Congress finds that--

(1) economic security is an integral part of national security;

(2) the development of new ideas and technical innovation is critical to sustaining a healthy and
competitive national economy;

(3) encouraging innovation and creativity requires adequate protection of vital economic
proprietary information, both tangible and intangible; '

(4) over 50 countries have covertly tried to obtain advanced technologies from United States
industries;

(5) the theft, wrongful destruction or alteration, misappropriation, or wrongful conversion by
foreign governments or their agents of vital economic proprietary information belonging to
United States owners directly and substantially threatens the health and competitiveness of critical
segments of the United States economy and, consequently, the Nation's security; and

(6) current laws are inadequate to protect against economic espionage by foreign governments or
those acting on their behalf. '

{(b) PURPOSE- The purpose of this Act is to protect the national security by preventing economic
espionage and furthering the development and lawful utilization of United States vital proprietary
economic information by protecting it from theft, wrongful destruction or alteration,
misappropriation, and conversion by foreign governments and their agents or instrumentalities.
This Act is intended to protect the vital proprietary economic information of the United States
Government and United States firms, businesses, industries, and individuals both domestically
and abroad by punishing individuals, corporations, and institutions that engage in economic
espionage with the intent or purpose of aiding foAsign nations or governments and their



‘ipstrumentalities and agents.

_GEC. 3. PREVENTION OF ECONOMIC ESPIONAGE AND PROTECTION OF VITAL
PROPRIETARY ECONOMIC INFORMATION.

: a IN GENERAL- The Naftional Security Act of 1947 (50 U.S.C. 421 et seq.) is amend
adding at the end the following new title:

“IITLE IX--ECONOMIC ESPIONAGE AND PROTEC

ed by

TION OF VITAL PROPRIETARY

'ECONOMIC INFORMATION
*SEC. 901. DEFINITIONS.

As used in this title:

*(1) The term “foreign corporation, institution, of instrumentality' means any corporation, agency,

component, institution, agsociation, instrumentality, or legal, commercial, or ‘t_)usiness entity that
is substantially owned, controlled, sponsored, commanded, managed, or dominated by a foreign

governmernt or subdivision of a foreign government.

*(2) The term *foreign agent' means any officer, employee, proxy, servant, delegate, or
representative of a foreign nation or government.

'(3) The term “person’ means a natural person, corporation, agency, association, institution, or any -

other legal, commercial, or business entity.

*(4) The term 'vital proprietary economic information' means all forms and types of financial,

business, scientific, technical, economic, ot engineering information, including data, plans, tools,
cedures, programs, codes,

mechanisms, compounds, formulas, designs, prototypes, processes, pro
or commercial strategies, whether tangible or intangible, and however stored, compiled, or

memorialized, if--

'(A) the owner has taken reasonable measures to keep such information confidential; and

'(B) the information derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable, acquired, or developed by legal means by
the public. - _
*(5) The term ‘owner' means the United States person Or persons in whom, or United States

Government component, department, O agency in which, rightful legal, beneficial, or equitable

title to, or license in, vital proprietary economic information is reposed.

*(6) The term "United States person’ means--

*(A) in the case of a natural person, a United States citizen or permanent resident alien; and

an entity substantially owned or controlled by the United

*(B) in the case of a non natural person,
ens, or incorporated in

States Government or by United States citizens or permanent resident ali
the United States. :

‘SEC. 902, ENGAGING IN ECONOMIC ESPIONAGE TO AID FOREIGN NATIONS,

GOVERNMENTS, CORPORATIONS, INSTITUTIONS, INSTRUMENTALITIES, OR
AGENTS.

"(a) IN GENERAL- Any person who, with intent to,
owner and benefit any foreign nation, government, corporation,

agent--

or reason to believe that it will, injure any
institution, instrumentality, or

*(1) steals, wrongfully appropriates, takes, carries &way, or conceals, or by fraud, artifice, or




deception obtains vital proprietary economic information;
R

#(2) wrongfully copies, duplicates, sketches, draws, photographs, downloads, uploads, alters,
destroys, photocopies, replicates, transmits, delivers, sends, mails, communicates, or conveys vital
proprietary economic information;

‘(3) receives, buys, or possesses vital proprietary economic information, knowing the vital
proprietary economic information to have been obtained by any of the means described in

paragraph {1yor (2}
*(4) attempts to commit any offense described in paragraphs (1) through (3);
‘(5) wrongfully solicits another to commit any offense described in paragraphs (1) through (3); or

'(6) conspires with one or more other persons to commit any offense described in paragraphs (1)
through (3), and one or more of such persons do any act to effect the object of the conspiracy,
shall, except as provided in subsection (b), be fined not more than $500,000 or imprisoned not

| ~more than 25 years, or both.

*(b) CORPORATIONS- Any corporation that commits any offense described in subsection (a)
shall be fined not more than $10,000,000.

“SEC. 903. CRIMINAL FORFEITURE.

‘(a) IN GENERAL- Notwithstanding any provision of State law, any person convicted ofa
violation under this title shall forfeit to the United States-- '

(1) any property constituting or derived from, any proceeds the person obtained, direcily or
indirectly, as the result of such violation; and

‘(2)' any of the person's property used, or intended to be used, in any manner or part to commit or
facilitate the commission of such violation. '

‘(b) COURT ORDER- The court, in imposing a sentence on such person, shall order, in addition
to any other sentence imposed pursuant to this title, that the person forfeit to the United States all

property described in this section.

*(c) APPLICABLE LAW- Property subject to forfeiture under this section, any seizure and
disposition thereof, and any administrative or judicial proceeding in relation thereto, shall be
governed by section 413 of the Comprehensive Drug Abuse Prevention and Control Act of 1970
(21 U.S.C. 853), except for subsection 413(d) which shall not apply to forfeitures under this

section.

'(d) CRIME VICTIMS FUND- Notwithstanding section 524(c) of title 28, United States Code,
there shall be deposited in the Crime Victims Fund established under section 1402 of the Victims
of Crime Act of 1984 (42 U.S.C. 10601) all amounts from the forfeiture of property under this
section remaining after the payment of the expenses for forfeiture and sale authorized by law.

‘SEC. 904. IMPORT AND EXPORT SANCTIONS. *(a) IN GENERAL- The President may
prohibit, for a period of up to 5 years, the importation into, or exportation from, the United States
of any product produced, made, assembled, or manufactured by a person convicted of any offense
described in section 902.

"(b) CIVIL PENALTIES- The Attorney General may impose a civil penalty not to exceed 5 times
the value of the exports or imports involved or $100,000, whichever is greater, against any person
who knowingly violates any order of the President issued under the authority of this title. Such
penalty may be imposed only after notice and opportunity for a hearing on the record in
accordance with sections 554 through 557 of title 5. _ '

‘SEC. 905. EXTRA TERRITORIALITY. 399



4 CONDUCT OCCURRING IN THE UNITED STATES. This title applies to conduct

curring within the territorial and special maritime jurisdiction of the United States.

*(b) CONDUCT OCCURRING OUTSIDE THE UNITED STATES- This title applies to conduct
oceurring outside the United States if--

(1) the offender is a United States person,; or

(2) the victim of the offense is an owner, as defined in section 901, and the offense was intended
io have or had a substantial or direct effect on the United States. .

SEC. 906. CONSTRUCTION WITH OTHER LAWS.

*This title shall not be construed to preempt or displace any other Federal or State remedies,
‘whether civil or criminal, for the misappropriation of vital proprietary economic information, or to
affect the otherwise lawful disclosure of information by any government employee under section
552 of title 5 (commonly known as the Freedom of Information Act).

*§EC. 907. PRESERVATION OF CONFIDENTIALITY.

‘In any prosecution under this title, the court may enter such orders and take such other action as
'may be necessary and appropriate to preserve the confidentiality of vital proprietary economic
“information, consistent with rule 16 of the Federal Rules of Criminal Procedure, the Federal Rules
of Evidence, and other applicable laws. An interlocutory appeal by the United States shall lie from
a decision or order of a district court authorizing the disclosure of vital proprietary economic

information.

'SEC. 908. LAW ENFORCEMENT AND INTELLIGENCE ACTIVITIES.

*This titie does not prohibit any lawfully authorized investigative, protectivé, or intelligence
“activity of a law enforcement agency of the United States, a State, or a political subdivision of a

State, or an intelligence agency of the United States.'.

(b) TECHNICAL AMENDMENT- The table of contents of the National Security Act of 1947 is
amended by adding at the end the following: ;

“TITLE IX--ECONOMIC ESPIONAGE AND PROTECTION OF VITAL PROPRIETARY
ECONOMIC INFORMATION ' :

*Sec. 901. Definitions.

*Sec. 902. Engaging in economic espionage to aid foreign nations, governments, corporations,
institutions, instrumentalities, or agents.

“Sec. 903. Criminal forfeiture.

*Sec. 904, Import and export sanctions.
‘Sec. 905. Extra territoriality.

*Sec. 906. Construction with other laws.
*Sec. 907. Preservation of confidentiality.

‘Sec. 908. Law enforcement and intelligence activities.',

SEC. 4. WIRE AND ELECTRONIC COMMUNICATIONS INTERCEPTION AND
INTERCEPTION OF ORAL COMMUNICATIONS.

Section 2516(1)(a) of title 18, United States Codé09s amended by inserting “title IX of the
‘National Security Act of 1947 (relating to economic espionage and protection of vital proprietary




Traduction de /"Economic Espionage Act of 1996

(par J. Dupré, doctorant 3 'Université de Nice et M, Pasquier, conseil en propriété industrielle)

Section 1. Introduction

Il sera fait référence a cette loi sous le nom
"Economic Espionage Act of 1996

Titre 1. Protection des secrels d'affaires

Section 101, Protection des secrels du
commerce '
(a) Généralités - Titre 18, le "United States
Code" est modifié par l'insertion aprés le
chapitre 89 des éléments suivants :

Sec.

1831. Espionnage économigue

1832, Vol de secrets d'affaires

1833. Dérogations  *

1834. Déchéance

1835. Dispositions destinées & préserver

la confidentialité

1836. Procédure d'injonction

1837. Comportements hors des Etats-

Unis )

1838. Articulation avec les autres textes

légawx

1839. Définitions

Chapitre 90 - Protection des secrets d'affaires
§ 1831, Espionnage économique

(@) Généralités - Quiconque, sachant que
linfraction profite @ un gouvernement, une
organisation ou un agent étranger, sciemment,

{I1) vole, ou sans autorisation
s'approprie, soustraif, emporte ou dissimule, ou
par fraude, ruse ou fromperie obtient un secret
d'affaires, :

(2) sans autorisation cople, reproduit,
établit des croquis ou dessins, photographie,
transfére ou charge par voie informatique,
modifie, détruit, photocopie, transmet, livre,

envole, expédie, communique ou transfére un

secret d'affaires,

{3) recoit, achéte, détient, un secret
d'affaires sachant qu'il a été volé, obtenu,
approprié ou détourné sans autorisation,

(4) tente de commettre ['une des
infractions prévues aux paragraphes (1) a (3),
ou

(3) projette de commetire, avec une oy
plusieurs autres personnes agissant a cette fin,
['une des infractions décrites aux paragraphes
(1) & (3) encourra, sauf dans le cas de la sous-
section b/, une amende d'un montant maximal
de 500 000 dollars et, an plus, 15 ans
d'emprisonnement, ou l'une de ces deux peines
seulement.

(b) Organisations - Toute organisation
commettant 'une des infractions décrites a la
sous-section (a} encourra une amende d'un
montant maximal de 10 millions de dollars.

§ 1832, Vol de secrets d'a Qires

{a) Quicongue, avec |'intention de détourner un
secret d'affaires en relation avec ou inclus dans
un produit fabrigué pour ou mis sur le marché
intérieur ou  extérieur, - dans lintérét
économique de quelqu'un d'autre que son
propriétaire, sachant que l'infraction nuira &
tout propriétaire de ce secret, sciemment,

(1) .vole, ou sans autorisation
S'approprie, soustrafi, emporte ou dissimule, ou
par fraude, ruse ou tromperie, obtient de telles
informations, -

(2) sans autorisation copie, reproduit,
établit des croquis ou dessins, photographie,
transfére ou charge par voie informatique,
modifie, détruit, photocopie, transmet, livre,
envoie, expédie, communique ou transfere de
telles informations,

(3) regoit, achéte, ou détient de ielles
informations sachant qu'elles ont été volées,
obtenues ou détournées sans autorisation,

(4) tente de commetire l'une des
infractions prévues aux paragraphes (1) a (3),
ou :

(5} projette de commeltre, avec une ou
plusieurs autres personnes, agissant a cette fin,
l'une des infractions décrites aux paragraphes
(1) a (3), encourra, sauf dans le cas de la sous-
section b/, l'amende dun montant maximal
prévue sous ce titre e au plus, 10 ans
d'emprisonnement ou {'une de ces deux peines
seulement.

b/ Toute organisation commettant l'une des
infractions décrites - a la sous-section o
encourra une amende d'un montant maximal de
5 millions de dollars.

$ 1833. Dérogations

Ce chapitre n'interdit pas -

(1) toute autre activité légale conduite
par une entité gouvernementale des Etats-Unis,
un Etat f6déré ou une subdivision politique d’un
Etat Jédéré, ou

{2) de signaler une violation suspecte de
la loi, & une entité gouvernementale des Etats-
Unis, un Etat fédéré ou une subdivision
politique d'un Etat fédéré si une telle entité en a
légalement ['autorité. :
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(par J. Dupré, doctorant 4 I'Université de Nice et M. Pasquier, conseil en propriété industrielle)
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1l sera fait référence & cette loi sous le nom
“Economic Espionage Act of 1996

Titre 1. Protection des secrets d'affaires

Section 101.  Protection des secrels du
commerce '
(a) Généralités - Titre 18, le "United States
Code" est modifié par linsertion aprés le
chapitre 89 des éléments suivants :

Sec.

1831. Espionnage économique

1832. Vol de secrets d'affaires
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la confidentialité

1836. Procédure d'injonction

1837. Comportements hors des Etats-

Unis

1838. Articulation avec les autres textes

légaux

1839. Définitions

Chapitre 90 - Protection des secrets d'affaires
§ 1831. Espionnage économique

(a) Généralités Quicongue, sachani que
Vinfraction profite @ un gouvernement, une
organisation ou un agent étranger, sciemment,

(1) vole, ou sans aulorisation
s ‘approprie, soustrai, emparie ou dissimule, ou
par fraude, ruse ou tromperie obtient un secret
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(2) sans autorisation copie, reproduit,
établit des croquis ou dessins, photographie,
transfére ou charge par voie informatique,
modifle, détruit, phorocopfe'ftransmet livre,

envoie, expédie, communique ou transfére un

secret d'affaires,

(3) regoit, achéte, détient, un secret

d'affaires sachant gu'il a é1é volé, oblenu,
- approprié ou détourné sans autorisation,

(4} tente de commettre ['une des
infractions prévues aux paragraphes (1} a (3),
ou

{5) projette de commetire, avec une ou
plusieurs autres personnes agissant a cette fin,
l'une des infractions décrites aux paragraphes
(1) a (3) encourra, sauf dans le cas de la sous-
section b/, une amende d'un montant maximal
de 500 000 dollars e, au plus, 15 ans
d'emprisonnement, ou ['une de ces deux peines
senlement.

(4} Organisations - Toute organisation
commetiant 'une des infractions décrites & la
sous-section (a) encourra une amende d'un
montant maximal de 10 millions de dollars.

§ 1832 Vol de secrets d'a aires

{a) Quiconque, avec !'intention de détourner un
secret d'affaires en relation avec ou inclus dans
un produit fabriqué pour ou mis sur le marché
intérieur  ou - extérieur, - dans ~lintérét
économique de quelqu'un d'autre que son
propriétaire, sachant que l'infraction nuira &
tout propriétaire de ce secret, sciemment,

(1) vole, ou sans autorisation
s'approprie, soustrait, emporte ou dissimule, ou
par fraude, ruse ou tromperie, obtient de telles
informations, .

(2) sans autorisation copie, reproduit,
établit des croquis ou dessins, photographie,
transfere ou charge par voie informatique,
modifie, détruit, photocopie, transmet, livre,
envoie, expédie, communique ou transfere de
telles informations,

(3) regoit, achéte, ou détient de telles
informations sachant qu'elles ont été volées,
obten ues ou détournées sans autorisation,

(4) tente de commettre ['une des
infractions prévues aux paragraphes (1) a (3),
ou ) :

(5) projette de commettre, avec une ou
plusieurs autres personnes, agissant & cette fin,
{'une des infractions décrites aux paragraphes
(1) a (3), encourta, sauf dans le cas de la sous-
section b/, Pamende d'un montant maximal
prévue sous ce titre et au plus, 10 ans
d'emprisonnement ou l'une de ces deux peines
seulement,

b/ Toute organisation commettant l'une des
infractions décrites & la sous-section o
encourra une amende d'un montant maximal de
5 millions de dollars.

§ 1833. Dérogations

Ce chapitre n'interdit pas -

(1) toute autre activité légale conduite
par une entité gouvernementale des Etats-Unis,
un Etat fédéré ou une subdivision politique d'un
Etat fédéré, ou

{2) de signaler une violation suspecte de
la loi, & une entité gouvernementale des Etats-
Unis, un Etat fédéré ou une subdivision
politique d'un Etat fédéré si une telle entité en a
légalement I'autorité.
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§ 1834. Déchéances

{a) le tribunal, en condamnant une personne
pour violation de ce chapitre, ordonnera de
surcroft la confiscation au profit de I'Etat
Jeédéral de ‘

(1) toute propriété constituée ou dérivée
de ceile personne, toute somme recueillie par
- cette personne directement ou indirectement,
comme résultat d'une telle violation, et

(2) toute propriété de cette personne ou

d'une organisation utilisée ou destinée a étre
utilisée, d'une maniére ou d’'une autre, pour
commettre ou faciliter la réalisation d’une telle
infraction, si le tribunal, dans son pouvoir
discrétionnaire, en décide ainsi compte lenu de
la nature, de la portée et de la gravité de
'utilisation, dans le cadre de linfraction, de la
propriété considérée.
(b) les "propriétés® soumises & confiscation en
application de cette section, ainsi que ltoute
saisie et dispositions ‘“connexes", toules
poursuites judiciaires ou administratives y
afférentes, seront régies par la section 41 3 du
"Comprehensive Drug Abuse prevention and
control Act of 1970" (21 US.C. 853) excepté
pour les sous-sections (d} et (j) de cette méme
section, qui ne Ss'appliquent pas aux
confiscations prévues par celte section.

§ 1835. Dispositions destinées & préserver la
confidentialité

Pour toutes les poursuites judiciaires ou autres
procédures prévues d ce chapitre, le tribunal
prendra les mesures nécessaires et appropriées
- afin de-préserver la confidentialité des secrets
d'affaires - compatibles avec les exigences des
"régles” fédérales de procédure criminelle et
civile, les "régles” fédérales de preuve el loute
autre loi applicable. Un "appel interlocutoire"
fédéral sera subordonné a une décision ou un
ordre d'un tribunal de district autorisant ou
dirigeant la divulgation de tout secret
d'affaires.

§ 1836. Pracédures civiles d'injonction

(a) I'Attorney Général pewt, dans une action
civile, obtenir une injonction de réparation
appropriée, contre  toule violation  des
dispositions de cette section.

(b) les tribunaux de districts américains auront
une compétence exclusive pour les actions
civiles de cette sous-section. '

§ 1837. Comportements hors des Etats-Unis
Ce chapitre  s'applique  aussi  aux
comportements se produisant hors des Etats-
Unis si:

(1) le contrevenant est une personne
physique de citayenneté américaine  ou uh
résidant permanent étranger américain, ou une

organisation régie par les lois des Etats-Unis
ou un Etat fédéré ou l'une de ses subdivisions
politigues, ou

(2) un acte contribuant a l'infraction, a
eu lieu sur le territoire des Etats-Unis.

§ 1838 Articulation avec les autres textes
légaux

Ce chapitre ne doit pas étre interprété comme
empiétant ou remplagant tout autre recours civil
ou pénal, prévu par les lois fédérales des Etats-
Unis, celles des Etats, des "possessions"” ou
territoires en cas de détournement d’un secret
d'affaires, ou affectant les conditions légales de
divulgation ~ d'information par tout employé
gouvernemental, telles qu'elles sont fixées par la
section 552 du titre 5 (généralement connu sous
le nom de "Freedom of Information Act").

§ 1839. Définitions
Sont utilisés dans ce chapitre

(1) le terme "organisation étrangére"
signifie toute agence, administration, ministére,
composantes, institutions, associations ou loute
organisation juridique, professionnelle  ou
commerciale, société, entreprise, qui’ esl
substantiellement détenue, contrdlée, parrainée,
dirigée ou dominée par un gouvernement
étranger.

(2) le terme “agent étranger" signifie
tout officier, employé, mandataire,
fonctionnaire, délégué, ou représentant d'un
gouvernement étranger.

(3) le terme "secret d'affaires” signifie
toute forme et fout type d'information
Jfinanciére, commerciale, scientifique,
technique, économique, industrielle, incluant
modéles, plans, compilations, mécanismes,
formules, dessins,  protolypes, méthodes,
techniques, procédés, procédures, programmes
ou codes, qu'elle se présente sous forme
matérielle ou immatérielle, qu'elle soit ou non
stockée, compilée, ou mémorisée physiquement
électroniquement, graphiquement, ou par écrit,
si :

(A) le propriétaire de ces. informations a
pris des mesures raisonnables pour les garder
secrétes, et

(B) Ulinformation a une valeur

économique propre, actuelle ou potentielle, qui
ne consiste pas en des connaissances générales,
pouvant  étre. facilement et directement
constatées par le public.
(4) le terme de "propriéiaire”, d'un secret
d'affaires signifie la personne ou Ventité qui
dispose de maniére légitime d'un titre, ou d’une
licence, sur lequel repose ledit secret.
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THE ECONOMIC ESPIONAGE ACT OF 1996:
ISSUES OF IMPORTANCE
FOR SECURITY DIRECTORS
by Richard Horowitz, Attormey at Law

On October 11, 1996, President Clinton signed into law the
Economic Espionage Act, creating the new federal crime of
theftof a trade secret. The EEA wasenacted to thwart attempts
_ by foreign entities to steal American trade secrets, and to allow
the federal government to investigate and prosecute those
* ‘engaged in industrial espionage - even for an American com-
petitor, By making theft of a trade secret a federal crime, the
EEA underscores the significance of information legaily ob-
tained through open sources.

Trade secret law isnotnew. While federal law dealing with
. intellecmal property-until now covered patents, trademarks,
and copyrights, laws protecting trade secrets had been matters
. of state law. A US Attomey’s Office wanting o prosecute a

trade secret case had to rely on federal stattes which were
interpreted by the courts to not include intangibles or copied
information where the owner retained the original. Trade
secrets receive federal protection with the passage of the EEA,

Congress’s concern for the need for federal trade secret
~ protection was well founded. In his February 1996 tstimony
to the Senate Intelligence and Judiciary Committees, FBI
Director Louis Freeh stated the Bureau is currently investigat-
ing about 800 cases of economic espionage conducted by 23
countries. He cited US Intemnational Trade Commission statis-
tics that in 1986, US companies lost between $43 and 361
billion from foreign intellectual property right infringement,
and the 1992 ASIS report “Trends in Intellectual Property
Loss.” co-authored by RichardJ .Heffemnanand Dan Swartwood.
Of the 325 US corporations which responded to this double-
blind survey, 700 incidents of propriety loss were reportedata
claimed loss of 35.1 billion.

Select cases demonstrate the severity of the problem. The
FBI in 1995 arrested Bill Gaed, a former employee of two US
computer companies, who for almost adecade copied manufac-
turing specifications and sold them to China, Cuba, and Iran.
Before GM's former head of worldwide marketing and seven
other employees moved to Volkswagen in 1993, they down-
loaded 90,000 pages of GM's construction plans, cost and price
data, and purchasing lists to bring along with them, The two

companies reportedly settled for $100 millionand Volkswagen’s
agreement to buy $1 bilion worth of GM parts. The first
conviction under the EEA is the case of Patrick Worthing,
former employee of PPG Industries. Worthing stole blueprints
and other company secrets and offered to sell them to adomestic
competitor. PPG alerted the FBI after being informed by the
competitor. '

A trade secret under the EEA is (1) any information,
tangible or intangible, however stored or compiled, (2) from
which the owner derives actual or potential value, (3) thatis not
generally known to or ascertainable through proper means by
the public, (4) provided the owner has taken reasonable mea-
sures to protect.

In short, activity prohibited under the EEA include obtain-
ing another’s trade secret either through outright theft or decep-
tion and apply even when the secret is copied or duplicated
Downloading and uploading are explicitly listed among the
prohibited activity, as is obtaining the trade secret from anthe:
knowing it was stolen. In addition, the EEA always applies t¢
US citizens and corporations, even while abroad, and o foreigr
entities “if an act in furtherance of the offense was committed
in the United States.”

An example of a flawed reading of the EEA can been seer
inan Asia Times article of March 3, 1997, entitled “Washingtor
Draws Line Between Corporate Research and Spying.” The
newspaper sorely misunderstood that under American rade
secret law an employee continues to be under a duty of confi-

dentiality to his former employer when in reviewing the EEA it -

wrote: “Data about a competitor’s product that is obtained
through careful analysis of open source material will not be
deemed criminal, nor will information obtained from new
employees hired away from competitors” (italics mine).

Maximum penalties for conducting economic espionage
under the EEA are, for an individual a $500,000 fine and 10
years imprisonment, and foracorporation, a$5,000,000 fine, If
conducted on behalf of a foreign entity - for an individual 2
$500,000 and 15 years imprisonment and for a corporation, a
$10,000,000 fine,

While the essence the EEA is to provide US companies
more protection againsteconomic espionage by making theftof
a trade secret a federal crime, it I nevertheless imperative that
companies communicate to their employees the implications of
this new law. As with all federal law, a judge, in sentencing a
defendant corporation, will take into account the extent.to
which the corporation took necessary measures to detect and

prevent criminal conduct by its employees. Companies there-
fore should take steps to insure that (1) a potential employeesis
not induced to reveal a trade secret during a job interview, (2)
the company does not benefit from trade secrets of a prior
company that an employee may remember, (3) employees

seeking information on a competitor are familiar with trade

secret law, and (4) company subcontractors abide by appropri-
ate legal standards. Of similar concern s to insure thatemploy-
ees understand the importance of their duty of confidentiality to
the company even after they have changed employment.

While the EEA creates a new federal crime, the activities
it prohibits were illegal under many state laws and inconsistent
with generally accepted professional ethical conduct. Imple-

menting these recommendations therefore is an issue of human

relations as much as it is of security or law,

Richard Horowitz is an atiorney and private investigator in
New York concentrating in corporate security, and interna-
tional issues, and has served in the Israel Defense Forces
attaining the rank of captain.
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THE ECONOMIC ESPIONAGE ACT OF 1996:
ISSUES OF IMPORTANCE
FOR SECURITY DIRECTORS
by Richard Horowitz, Attorney at Law
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